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wereTrial Courttheruling and order ofStates, and that the
erroneous.

theconsider whetherunnecessaryit toThis conclusion makes
rightssubrogation to thesurety prevail byis likewise entitled to

to the suretystatutoryof the district reason of the transferby
supra.447,of the to RSA ch.liabilitydistrict’s subcontractors.

522, 525,United States 363Co.,See v. Durham Lumber U. S.
Bridgesupra; 62,American Co. 63.Company,v. 87 N. H.

Exception sustained.

All concurred.
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forRoche, city (by orally),J. Francis and thesolicitor brief
plaintiff.

R. Pelletier theorally),brief and for defendants.(byNormand

Wheeler, agreedJ. The statement of facts that Idealestablishes
Dairy, Inc. has been licensed to sell milk dairy productsand other
in April 22,Manchester since 1965. It sells milk in sixteen New
Hampshire towns and cities, and in three in Massachusetts.

Ideal has been purchasing producersits milk from Vermont since
1951 and from Windsor Inc.Creamery, Windsor,of sinceVermont
June 1960. Previous 1960,to December 7, pro-Ideal had been
cessing milkthis its plant.at Nashua In order reduce costs itto
arranged with Idlenot Farm Springfield, Vermont,ofDairy to
package in paper cartons all of the milk insold state.this

After January 7, 1961 all milk by processedsold Ideal bywas
Idlenot. Idlenot purchases milk producersfrom 51approximately
located in an uparea to 145 frommiles Springfield,Manchester.
Vermont is approximately 73 frommiles Manchester. Idlenot has
been processing and bottling milk for some andyears isforty
licensed by the HampshireNew Department of and ChemistryFood
to package and sell beverages provisionsunder the ch.of RSA 143.
It is licensed by the New Hampshire Milk Control Board as a
distributor under RSA ch. 183. It is presently selling milk in
Claremont and other incommunities this state.

inspectedIdlenot is theby State Board of irregularHealth at
intervals, the inspectionlast having been in 1961. The city of
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The Vermontyear.adairythe twiceplans inspectingonNashua
The Massachu-inspections year.twice aHealth makesBoard of

year.ainspects dairythe onceAgricultureDepartment ofsetts
toa contractinspect it haswhenmayAdministrationThe Veterans

milk.purchase
isIdlenot testedproduces forfarmer whichmilk from eachRaw

privateaLaboratory,Dairya month the Massachusettsbytwice
reports,receives theseof healthThe Nashua boardorganization.

producerfrom eachof milklaboratorymade testsand has its own
It alsoeight year.timesplansin do this thistwice 1961 and to
aeight year.timesmilk from Idlenot at leastprocessed Dairytests

plaintiff cost.reportsThese various available to the withoutare
thatproducereach of milk isinspects the farms ofManchester

of the farmsincluding producersin the 23 of Ideal. Somecity,sold
Springfield Barre,and ininspected are in the of somevicinity

Vermont, beyond Springfield.which is 84 miles
10, 1960, appliedOn December Ideal to the Manchester board of

milktemporary packagehealth for a six-months license to bottle or
in in Adelivery hearingVermont for Manchester. was held on

application 10, special meetingthis on 1961 and of theJanuary at a
requestof January 17,board health on 1961 the denied. Idealwas

held a expire 31,license Maywhich would 1961.
agentAfter notification the applicationof denial of its an of

Ideal thenotified board it continue milk inthat would to sell
Manchester regardless of the board’s decision. As a result the
board on 24,January 1961 voted “to revoke the license of Ideal
Dairy, Inc. for cause,” and the defendant was so notified.

permitsThe broughtboard milk to be into the state for resale to
publicthe provided processedit is and in inbottled this state a

processing plant within a reasonable distance from Manchester.
The board takes a view and makes a physical examination of
processing plants in this state once a month and conducts laboratory
tests from milk furnished each farmerby every Theretwo months.
are thirteen such plants and two under thedistributors board’s
supervision licensed to sell milk processed aby licensed dealer.
Nine of plantsthese are located in Manchester, three in Bedford
and one in Milford. These plants, excluding Ideal, have 295
producers located in Vermont and Hampshire.New

The objectionprimary plaintiffof the to the ofissuance a
license to the defendant is permitthat to Ideal to sell milk bottled
in Vermont would add to its inspection load 51 more producers
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thatIt contendssupervision.itsof undermaking a total 346
would be tooof Idlenotinspection producersof these additional

reasonablearguedIt that it is-within thecostly and inconvenient. is
territory inlimit whichscope power discretion to theof its and

Whitney Watson,v.performance supervise.mustdutyits itthe of
85 N. H. 238.

require-statutorymet allThe defendant contends that it has the
inin substanceprovidesments to sell milk Manchester. RSA 184:4

grant to any personthat the boards health of cities licensesmayof
provided,applies dairy productswho therefor to milk and "...sell

applicantthat . . that hesaid will the board of health .satisfy
the care files thehandlingunderstands and of said andproduct,

and all producers, givesname address of his reasonableand
assurance that the cows from milk is are healthywhich said taken
and are fed and cared for.” The board of health ofproperly

adoptedManchester on April 2, regulations governing1923 certain
productionthe milk city. Among provisionsand sale of in the these

the following:is producing“Dairies milk Manchester,for sale in
inspectedH. beN. shall at least twice each year.”

It is plaintifffurther legalcontended that the has no authority
to issue denyor a to inlicense bottle milk Vermont and the action

“of the board in revoking defendant’s license to sell milk is...
unreasonable, arbitrary, discriminatory, illegal, infringementand an
on interstate commerce.”

(RSAWhile the 184:4)statute does not contain express authority
to license a processorVermont milk, powers delegatedof the broad

theto board of health requiring “reasonable that theassurance
cows from which the milk is taken are healthy properlyand are fed
and for”cared adoptionauthorized the of reasonable reg-rules and
ulations to insure puritythe of such milk before a license to
distribute is issued and for revocation of such forlicense failure to
comply regulations.with these Whitney supra.v. Watson,

No claim is made here that Idlenot milk notdoes meet the
standards set by the State for If the milkpurity. is inbottled
this state the plaintiff objection.has no Its only contention is that

inspectto 28 producersadditional and the DairyIdlenot “would
be too inconvenient and too costly.” In withconnection licenses
issued to other dealers, the isboard inspecting producerspresently
in Vermont as far as Barre, which is 85 beyondmiles Springfield,
Vermont. On the record before us, inspectits refusal to the
defendant’s Vermont producers, although at the time inspect-same
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through othermarketarea whogeneralin theing producers same
unreason-anddealers, discriminatorybe consideredlicensed must

14 L.anno. A. R.Boucher, 98 N. H. 399. SeeHood & Sons v.able.
103, III,114 s. 9.2d

ch.required RSA 184bythat the assuranceThe board found
ofexamination thephysicalhad a and“cannot be without view

milk).” Whitneyprocessing plant (including Seeand rawproducers
onlyconstitutes thesupra. such examinationWatson, Whetherv.

meaning of the statutepossible the“reasonable assurance” within
under thedoes,If it thenuponcannot be determined this record.

agranting of license.precedentit is a condition to thestatute
the license becausecity denyBut the board notmay arbitrarily

inspection producersof thebyit has determined that it defendant’s
expensive existingthecity beyond capacityis to the and of its

plaintiff’s regulationsthe the requirestaff. Neither statute nor
inspection by licensingto be made the To the extentauthority.

city inspectionsthat the staff cannot make the two a whichyear
appears arrangementsthe board necessary, whyconsiders no reason

partiesmay supplementary inspectionnot be made the forby by
independent inspectors. supra.See Hood & Sons Boucher,v.

Monthly inspection plantof the processing Dairyof Idlenot at
Springfield, present insuperableVermont should no obstacle to the
city staff, producerswhich has been able inspectto located in this

who market to thevicinity Require-defendant and other dealers.
ment by the processorboard that a inmust be “located . . . N. H.

awithin reasonable distance from the city of Manchester” cannot
be considered essential to “reasonable assurance that the cows from
which the milk healthyis taken are properlyand are fed and cared
for.” RSA 184:4.

The revocation theof defendant’s license should be set aside.
The defendant should be entitled to subjecta license,new to
arrangement inspectionfor such producers’of farms bemayas found
necessary to furnish “reasonable requiredthe assurance” theby
statute. In considering what constitutes “reasonable assurance”
due weight givenmust be to the processedtests of raw and milk
which can be conducted theby city, and the availability of like
tests conducted by others.

Remanded.

All concurred.


