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other officials having custody of him as well as the duties of the
officials in the “demanding state.”

The state of New Jersey has adopted an ‘“Agreement on
Detainers” (N.J.S.A. 2A:159A supp.) effective April 18, 1958, in
substantially the same form as that later adopted in this state
(RSA ch. 606-A (supp) ), and hence has legally joined therein
(s. 1). The respondent is therefore entitled to relief as provided by
the Agreement on Detainers upon compliance with its requirements.
See Mandatory Disposition of Detainers Act, 9 B Uniform Laws
Annotated (1960 supp) p. 43; N. H. Judicial Council (7th Report
1958) pp. 28-32. Since the statute has not been complied with,
the order on this petition is

Petition dismissed.

All concurred.
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WHEELER, J. Upon an appeal from the zoning board of adjustment
the appellant is not entitled to a trial de novo “and the order or
decision appealed from shall not be set aside or vacated, except for
errors of law, unless the court is persuaded by the balance of
probabilities, on the evidence before it, that said order or decision
is unjust or unreasonable.” RSA 31:78; Jadda v. Manchester, 100
N. H. 150, 151; Gelinas v. Portsmouth, 97 N. H. 248.

The plaintiff contends that the issuance of the permit to Sibarco
on October 26, 1960 by the superintendent of buildings to erect a
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three-bay service station under section 5(a), (6) and (7) of the
zoning ordinance was unlawful in the absence of the consent of
certain specified property owners defined under section 14 (5).
The defendants contend that compliance with said section 14 (5) is
unnecessary since Sibarco is entitled to its permit under said
section 5(a), (6) and (7), which permit a “garage in which business
of repairing is not conducted . . . ” and “any other retail business
or service not involving any manufacture on the premises . ... "
The defendant Sibarco does not intend to repair motor vehicles
but only to operate a service station and contends that subsection
(7) clearly permits any other retail business or service not in-
volving manufacture on the premises.

In Jadde v. Manchester, supra, this court found the permib
sustainable as a variance and hence it was unnecessary to decide
whether the requirements of s. 14 (5) should have been met before
issuing the permit to erect a service station. In Skell Oi Co. v.
Manchester, 101 N. H. 76, the plaintiff contemplated making minor
repairs and had complied with the provisions of said section 14 (5).
The court: there held that this section “set up a special exception”
and that the permit was properly issued thereunder. In the ecase
before us defendant Sibarco points out that a filling station is
“not in essence a garage” since no repairs to motor vehicles are
contemplated and the proposed use of the premises is for the
principal purpose of selling gasoline and other petroleum products.
Such other services as wiping windshields, putting air in tires and
related acts are incidental to its principal business.

Section 14 (5) of the ordinance distinguishes a garage from a
filling station; and the definition of “garage” found in the building
code tends to confirm this distinetion. See section 11 of the zoning
ordinance,

Since Sibarco does not seek authority to erect a garage, nor the
right to conduct the “business of repairing” or to store “more than
one commercial automobile,” its application is governed by sub-
section (7) of section 5(a) rather than subsection (6) thereof.

The superintendent of buildings could properly find that the
applicant sought permission to erect a building for use as an “other
retail . . . service not involving any manufacture on the premises”
within subsection (7). Issuance of the permit implied a finding by
the board that the proposed use would not be “injurious, noxious or
offensive to [the] neighborhood” (s. 5(a)), since such uses are
prohibited.
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Whether the pending appeal by the plaintiff may be sustained by
the Superior Court depends upon whether the record before the
board, together with such other evidence as may be received by the
Court, persuades the Court by the balance of probabilities that the
order of the board was unjust or unreasonable. RSA 31:78, 82.

Sinee a permit could properly be issued under s. 5 (a) (7) of the
ordinance, the provisions of s. 14 (5) by which the board is
authorized by special exception to permit a “filling station .
otherwise excluded” would have no application in this case.

Another issue presented is whether the motion for rehearing was
seasonably filed, in compliance with RSA 31:74, requiring it to be
filed “within twenty days after” the decision of the board. Since
the decision was made on January 9, 1961 the plaintiff had to and
including January 29 in which to file its motion. RSA 21:35. The
motion was filed however on January 30, the preceding day having
been a Sunday. In view of the recognized principle that when the
terminal day of a time limit falls upon Sunday that day is to be
excluded from the computation (86 C.J.S. Time, s. 14(2)), we
consider the motion was seasonably filed.

Remanded.

All concurred.
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