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In view of the conclusions reached, it appears unnecessary to
consider whether Employers was subrogated to the rights of the
plaintiff Waumbee, Inc.

The plaintiff excepted to the Trial Court’s granting of the
defendant’s motion to cite in Employers as a party plaintiff on the
grounds that Employers is not a real party of interest (Furst
National Bank of Ottawa v. Lloyd’s of London, 116 F. 2d 221,
225; see Annot. 132 A. L. R. 607, 609), and that the prejudicial fact
of insurance should not appear. The defendant claims in this
instance that there can be no prejudice because all the issues in
regard to the written instruments are for our court to resolve. We
agree that this is so. Pettee v. Chapter, 86 N. H. 419.

Whatever damages may be assessed will belong to Employers.
In view of all the circumstances, the Court’s order making Em-
ployers a party plaintiff was within its diseretion. Perkins v.
Associates, 100 N. H. 247, 248,

It follows the order is

Remanded.

All concurred.
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Brawoin, J. The plaintiffs’ position is that there was no new
evidence presented at the rehearing so as to warrant the change of
vote by the zoning board of adjustment granting the defendant
Soucy a variance.

Article IX, s. 45(6) of the Nashua zoning ordinance provides
that in order to grant a variance the board must find as follows:
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“a, No diminution of value of surrounding properties would

be suffered.

“b. Granting the permit would be of benefit to the public
interest.

“c. Denial of the permit would result in unnecessary hardship
on the owner seeking it. -

“d. By granting the permit, substantial justice will be done.

“e. 'The use will not be contrary to the spirit of the ordinance.”
See Gelinas v. Portsmouth, 97 N. H. 248, 250.

The brief minutes of the first hearing before the zoning board
fail to disclose that evidence on these five requirements was
presented. However, the minutes of the rehearing show that all
these requirements were then discussed, considered and that there-
after the board took another view of the premises, which, in the light
of this discussion and consideration, may have furnished persuasive
evidence. Conery v. Nashua, 103 N. H. 16, 21. One of the two
board members, who were the only witnesses produced by the
plaintiffs at the hearing before the Superior Court, testified that
at the rehearing before the board new evidence relative to the
character of the neighborhood was introduced and that he remem-
bered no contradictory evidence of any sort by the plaintiffs. The
minutes of the rehearing show that no one aside from the plaintiffs
appeared in opposition to the granting of the variance.

The other witness for the plaintiffs stated unequivocally that
new evidence was introduced by the defendant Soucy at the rehear-
ing, although he could not remember specifically what it was.

The burden was upon the plaintiffs to establish before the Trial
Court that the final decision of the board was unreasonable or
unlawful. RSA 31:78; Rockingham Hotel Co. v. North Hampton,
101 N. H. 441. The Trial Court, after a view, specifically found
that the “Board’s finding was reasonable and lawful.”

In the interest of finality of decisions by zoning boards rehear-
ings should not be lightly granted. However in this case the
record sustains the conclusion that sufficient new evidence was
presented to the board at the rehearing to warrant their finding
and the Court’s confirmation of it.

The order is

Judgment for the defendant Soucy.

All concurred.




