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fororally),andMassachusetts) brief(of (byH. SobleJulius
defendant Martineau.

■ the jury findWheeler, There evidence from which couldJ. was
noon, thejust beforeFebruary 9, 1959,following facts: Onthe

seat of hisin front whiteGagnon found thebody Maurice wasof
The bodyin wasparkingin lot Nashua.automobile aCadillac

thethe head underthe its leftfront seat on side withlying on
brain had been dis-A found in thesteering bullet laterwheel.

ear.from the leftgunfrom a held not more than five inchescharged
and betweenshortlyhave occurred theDeath could thereafter

evening February 1959, andSunday, 8,6:30 in ofhours of the
in9, Gagnon, who livedFebruaryM. 1959.Monday,2:30 A.
aLincoln, trailer, part Skateland,Rhode Island in was owner ofa

skating Island, operatedGeorgiaville,roller in Rhode and alsorink
inMagco Lawnsdale, Island, employing approxi-Plastics Rhode

persons.mately fifty
inThe defendants and lived respectivelyMartineau Nelson

Knowles,and Providence,Pawtucket Rhode Island. with oneThey,
indictment burglarizing Gagnon’swere under in Rhode Island for

trailer, the February 10, 1959,with trial scheduled to start the
penalty being imprisonment. previousmaximum life theOn

Wednesday, soughtMartineau had out and tried to induceGagnon
changehim histo but hetestimony, Sunday, Februaryrefused. On

8, 1959, between M., Gagnon’s partner, Rose,5:20 and 5:30 P. Jack
left him at the skatingroller rink in Georgiaville where he inwas

processthe of repairing inskates the policeskate room. When the
visited the room followingon the evening, singlea skate was found
in the middle of the floor its mate in skatethe rack. Skate-with
land is located Whippleon Road. About 7:00 o’clock on the
evening of February 8, an1959 attendant at a filling station
located at the Douglas Pike,intersection of and Whipple Road
heard a car Whipplecome out of Road at a “terrific speed”rate of
estimated to be ninety to one hundred miles an.hour. The attendant

Gagnonknew and had previously seen his car at the filling station.
He testified it Gagnon’swas car because it came out Whippleof
Road heand had never aseen similar car in the vicinity.

On Sunday afternoon, February 8, between 3:30 M.,and 4:00 P.
a Mr. Mrs. Albertand Fossa who were acquainted with Mr. and
Mrs. Martineau went to the Old Canteen restaurant on Atlas
Avenue in Providence where metthey Martineau and Nelson and
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left theMartineauandNelsonthem have dinner.toinvited
thato’clockAt 10:00M.5:00 P.together aroundrestaurant

inStreetAlexanderonparkedcar was observedevening Nelson’s
Gagnon’sfromquarter milesand aabout oneLincoln, Island,Rhode

morning. Onthe nextthereThe same car washome.trailer
timeAlmonte, atwho the7, one RobertSaturday evening, February

fact totheaccessory afteranindictment asof the trial was under
Hotel,the Plazaa room atGagnon, sharedthe murder of Maurice

followingThewith defendant Nelson.Providence, Island,Rhode
to theAlmonte wentat about 8:00 o’clockevening (Sunday)

callsTwoin Providence.Atwood AvenueBradford Social Club on
of the Nashuatelephonean booth in frontplaced from outdoorwere

toThe theevening. first call was madecity hall at 10:18 P. M. that
no The callFossa home where there answer. secondAlbert was

completed.the Club waswas to Bradford Social and
Almonte left the Bradford Social Club between 10:00 and 11:00

arrivingLounge,P. to the Fountain there betweenM. and walked
Lounge,10:30 11:00 o’clock. The of theand owner one Thomas

Tomasian, longthe keysloaned Almonte to his car. Not after
midnight Bedford, policeAlmonte arrived at the Massachusetts

and inquired Nashua-, Hampshire.station for todirections New
appearedHe nervous.

Nashua,Police officers in at A. February12:51 M. Monday, 9,
light-coloredaobserved 1959 Chevrolet bearing registra-automobile

platestion “RI TT 130” occupantwith one proceeding north on
Main These registration platesStreet. had been issued to Thomas
Tomasian. As passedthe car through the intersection of Hollis
Street, it slowed down and to right. operatorveered the The
looked toward the FlyerYankee pulledrestaurant and then into the
center lane and continued in a northerly direction. policeAnother
officerstationed further north also observed the approach-same-car
ing from the operatorsouth. The pulled over toward the officer

inquiredand the directions to the Yankee thenFlyer, reversed his
course and headed south on Main Street in the ofdirection that

operatorrestaurant. The was later identified as Robert Almonte.
policeThe officerswho first observed this proceededmotor vehicle

north on the westerly side of Main Street to the Central Variety
Store pointfrom which they aobserved man on the opposite side
of the walkingstreet south and saw him turn a drivewayinto next
to the Yankee Flyer. The motor vehicle registrationwith plates
“RI TT 130” reappeared on Main Street heading south and
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shortlyStreetreturning Maintodriveway,the sameturned into
streettheintosteppedThe officersoccupants.twothereafter with

as AlmonteidentifiedoccupantsThe werethe vehicle.stoppedand
license anda driver’sproducecould notAlmonteNelson.and
questioning.forand detainedpolice stationthetaken tothey were

ainwas seenM. Martineau3:50 A.morning atLater that same
East PearlSpring andofthe intersectionatlocatedparking lot

Springonproceeding northpatrol carin aAn officerStreets.
walking towardhimlot observedparkingtheapproachingStreet

door ofopened thethe officerapproached,heAsSpring Street.
Martineau, who waslight.the domesnapped onandhis vehicle

thenofficer andcar, looked at thepolicethefeet fromabout six
junior highthe school.Spring Street torun south onproceeded to

thedisappeared aroundand Martineaugaveofficer chaseThe
building apprehendedhethe school where wascorner ofsoutheast

laterGagnon’s waspoint bodythe where1,500 feet fromsome
Gagnon’schecks inmorning traveler’sThereafter thatfound.

neighborhood parkingthe of thethroughoutname were discovered
in the$850found. in cash was foundlot the was Alsobodywhere

building nearthe school wherewell on the south side ofwindow
It three one-hundred-dollardisappeared. consisted ofMartineau

bills, one of which bloodstained.fifty-dollarbills and eleven was
evening Gagnonon previous FridayIt was established that the
fifty-dollarhad received two one-hundred-dollar bills and billsfour

partner providefrom his Rose and was to an additional four
deposit corporationhundred thedollars for to their account follow-

ing morning.Monday
microscopicCertain chemical and tests were made theof

clothingdefendants’ and areas of their forhands and bodies the
presence of blood foreignand other matter. Martineau’s hands and
wrists were examined at Monday evening,about 7:30 February 9
and blood was discovered them,on but it possiblewas not to
determine whether it was human. A bloodstain of considerable size
was found in the lining of the pocketlefthand of Martineau’s
topcoat. This stain was identified Typeas blood,“O” which was
the same type as Martineau’s and the Gagnon’s.victim At the
trial attempted explainMartineau presenceto the of blood on his
clothing by claiming he had been upbeaten by a Rhode Island

policestate officer in the policeNashua appearedstation. It that
clothinghis had been removed on Monday at 4:00 P. M. and the

Rhode Island police did not arrive until P. M.7:00 He further
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nosehit her4 5 his wifeFebruary ornight ofthat on thetestified
theonsplatteredhemorrhage whichacupboard she hadon the and

Mrs.thatby the Stateit was establishedrug. On rebuttal
of undeterminedanBloodstainsType “A”.blood wasMartineau’s

onpocket,left trousersliningthe of Martineau’sintype were found
onwas foundof bloodin Anpocket fly.and theright hipthe area

jacket. stainssuede Twoleft of hispocketand in thethe left side
Inside ofright.and one on theon his left shoewere found

topcoat pocket gray-blackisha dark coloredlefthandMartineau’s
to containupon determinedsmudge analysisfound which waswas

discharge Martineau left-handed.firearm residue. is
jacket was discovered near theOn Nelson’s an area of blood

right stitching right shoe.pocketside and on the of his Some
Gagnon vehicle,strands hair in the motortwenty-two of were found

havingseventeen of which were identified as come from the victim
theGagnon foreignand four from Martineau.defendant Certain

substances were vacuumed the offrom floor the victim’s automobile
comparedand with fibers on the shoes of the defendants. The

expertState’s testified that both Nelson’s and Martineau’s shoes
had been in physical contact with the floor mats the Gagnonof

plasticvehicle and that certain found on theparticles clothing of
the probably originateddefendants from the Gagnon’sinterior of
automobile, some of which were similar in plasticsto those used his
plant.

Both defendants took the stand and the substance theirof defense
was that they had arrived in Nashua without prearrangement and
for unrelated reasons and presencethat their Gagnon’sthere when
body was discovered whollywas Itcoincidental. was their further
contention that his death occurred after hadthey been taken into
custody by police.the

The defendants contend before us that the Trial Court inerred
denying their motion to dismiss the kidnaping (728)indictment
or, in the alternative, should postponedhave the date of trial
of this indictment.

argumentThis is based principally upon premisethe that the
indictment was returned theby Grand Jury Septemberon 29, 1959,

daythe before the trial commenced on the first two indictments
and served to inflame a previous prejudicial situation allegedly

bycreated the widespread publicity given the bycase a local
newspaper and other news media.

The balancing of the constitutional rights anyof defendant to a
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theofrightimportantthe constitutionalequallyfair withtrial
atimes,atpresents,reporting the newspress to be unfettered in

ofThe natureverythe Trial Court.problem graveof concern for
generalnot fail to createthese defendants couldcharges againstthe

thethroughwidespread publicitypublic interest with attendant
undoubtedlycoverage wasnewspaper“Thenews channels.various

that the inevitablefollow, however,It... does notextensive
cantheythe must released becauseresult that defendants beis

(see 199 F.Delaney States,tried v. Unitedconstitutionallynever be
(1st 1952) particular indictments112 Cir. or that these107,2d

must that these convictionsquashed.should be we concludeNor
Geagan,v.set because the trial date.” Commonwealthbe aside of

Mass, (Brink’s case). stated in500, robbery339 As was487, 501
doingp.at “The then limited toDelaney, supra, 113, courts are

jurors prejudicialcan to insulate from the effects oftheywhat
grantingpublicity, cautionarysuch as or theby byinstructions

continuances, granting changeof or some cases of venue.”in a
Trials, 63and InfluenceNote,See Press Radio onControlling

Rev. 840.Harv. L.
theconvincingThe the evidence ofcite as mostdefendants

prejudice by widespread publicitycreated the that it tookthe fact
30,September 19, jury.from 1959 to select a On1959 to October

bythe it the extreme care taken the Trialcontrary, indicates
con-impartial It isjuryCourt to insure that an was selected.

impaneledthe thejury finallyceded that when was defendants had
peremptory challenges. Judgenot exhausted their theSince Trial

in position weighis to be boththe best what would fairest to
parties, granthe wide tohas discretion as whether to a continuance.

ordering proceedIn the defendants to trial onto all indictments
simultaneously we find no abuse of discretion.

It is further that thecontended Court erred in denying defend-
uponants’ compelmotion to the State to elect which of the three

itindictments intended to forrely conviction.
chargedBoth defendants inwere three but oneindictments with

theoffense, wit, Gagnon.to murder of Maurice urgedIt is that
because Martineau and Nelson were alternately charged in two

principalbeingindictments with a in the first indegree and the
degree placedsecond to the uponsame offense them an “onerous”

preparationin transposedburden of their defense which in effect the
proving guiltState’s burden of to defendants,the forcing them to

prove themselves innocent of crimes, creatinginconsistent thus a
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defendants’byIt concededisjudicial “hide and seek.”game of
“ratherinforthsetsstanding aloneindictmentthat eachcounsel
havingcharged withrespondent isthelanguage whatdetailed

weredefendantstogethertried thearguedit whendone,” but is
indict-inconsistentthe threeofspeculate upon whichrequired to

rely.proposed toments the State
gavetheindictments, Statethreeto trial on allproceedingBy

toproposeditcharges upon whichof all thedefendants notice
inrequired to elect advanceThe is notevidence. Stateintroduce

accomplish the commissionemployedtrial method was toof which
it isLacoshus, 76, 78), but if(State v. 96 N. H.an offenseof

the samedo not relate tothat different offenses chargedestablished
theputtrialtransaction, any stagethe Court at of themay

v.quashits the indictments. Stateprosecution to election or
compeltheLincoln, 49 H. 464. In defendants’ motion todenyingN.

State to elect we find no error.the
objected excepted rulingThe defendants the of the Courtand to

Spring, Hillsborough County,John refereepermitting Dr. medical of
express opinionan time of theto as to the cause and of death

groundson the did in“perform participatevictim that he not nor
performancethe of the pathologist.”and was not aautopsy,

In this test qualifications expertstate the to determine the of an
inquirewitness “is to the knowledgewhether witness’ of the matter

opinionin relation to his such,which is asked is or great,so that
willit aid theprobably trier in the search for the truth.” State
Killeen,v. H. 201, 202,79 N. and cases cited.
Dr. Spring had been medical referee since 1956 deputyand a

medical referee for twenty-two years prior to Inthat time. the
performance of his official heduties had viewed andmany bodies
determined the cause policeof death. At the garage he examined
Gagnon’s body rigorfor mortis. He presentwas the autopsyat
and to some extent participated therein. probedHe the bullet hole

Gagnon’sin skull and the damageobserved the brainto tissue. He
testified that death occurred twelve to thetwenty hours before
autopsy performed.was This was evidence from which Courtthe
could find that his wouldtestimony aidprobably jury,the and
the exceptionsdefendants’ are therefore overruled.

It is next contended that Indictment charging728 the defendants
jointly with kidnaping and murder does not properly charge such
a crime and is therefore “defective and void.”

The defendants’ argument is directed not to the of theform



486

support aevidence tosufficiencyto theindictment but the of
to establishin the of evidenceparticular to lackconviction and
against histhe victimabduction with intent to confine or hold

forciblywasIt be found that the victimUSA 585:19. couldwill.
byand a blow onRhode Island rendered unconsciousabducted from
found in thehead he When his Cadillac wasthe before was shot.

the frontits rear end elevatedparking February 9,lot on was with
equippedbumper touching ground.the The vehicle withalmost was

system regulator“Air in thebyan Ride” controlled a located
positionin the the brake onemergencyfront of the car same as

regulator pulledWhen to its fullestmost vehicles. this is out
Gagnon’sthe the car raised as as nine inches.extent rear of is much

car was raised to its This the inference thatmaximum. warranted
car in Gagnon.the had been the of othercontrol someone than
is mayIt elemental that intent be byestablished circumstantial

Iacavone, 209;evidence. State v. 85 N. H. 3207, Wharton’s
Evidence,Criminal s. Without further elaboration,980. the

evidence as supporttaken a whole was sufficient to the verdict
the jury.of
The defendants’ formotions directed verdicts were properly

denied. It theis settled law that burden on theis to establishState
guiltthe defendants’ a reasonable thisbeyond doubt, but burden

does not toapply every evidentiary in thefact case. State v.
Barry, 10, 13;93 N. George,H. State v. 93 It true,N. H. 408. is
as contended theby defendants, that the “first and fundamental

isissue” whether or not the chargedoffenses were committed within
state. Ford,this Dr. Richard patholo-Massachusetts State Police

gist and the Departmenthead of Legalof Medicine at Harvard
University, testified that victimthe died in his automobile “at or

placenear” the where bodythe was discovered and died very
quickly after gunshotthe in his head. The opinionbasis thisfor

placeas to the of shooting positionwas the of Gagnon’s body in
the front seat theof automobile and certain patternsblood and
splatters on the bodyvictim’s and theon upholstery indicating

hethat had sittingbeen upright on rightthe far side of the front
seat next righthandto the door with his hands lapin his and his
head forward, bleeding thedown front onto his hands with blood
splattered around in a pattern.semicircular It thewas witness’
opinion that when shot the victim was unconscious from certain
blows on the sittinghead and in an upright position. He further
testified if the body had been driven any distance theafter shooting,
“the blood would be all the place.”over
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early-theinNashuaapprehended indefendants woreBoth
gaveeachapprehended,theyAfter weremorning Februaryof 9.

to therelationship and asconflicting as to theirstatementscertain
he hadthatMartineau statedtheir in Nashua.presencereason for

hispriorlot toparkingin asleeping perhapsfor two hoursbeen
the below-that because ofexpert testifiedarrest. His own witness

doors,offalling asleep outtemperature night, personzero that a
long. Thehavewas,clothed as Martineau would not survived

eightexpert six ordefense further testified that death occurred
9 but thatprior autopsy Februaryhours the at 3:30 P. M. onto
morningin on the ofparkingif the car was the lot at’3:00 o’clock

February 9, evidence,the there was aprobablywhich was State’s
body change his'opinionin it and he have to as to the timewould

Gagnon in theof death. There was evidence that the car was seen
parking Februarylot at 11:00 M. and also at 3:00 A. M.8,P.
February 9.

awaiting HillsboroughWhile Nelson was trial the Countyat
jail, acquaintedhe became Crooker, inmate,with one another and
they spent togethermuch playingtime chess. testifiedCrooker

him,that Nelson told among things, Gagnonother that had been
kidnaped in Rhode andIsland taken to Hudson and that in Hudson

GagnonMartineau shot on Nelson’s Whileinstructions. Crooker’s
testimony was at times confused and hecontradictory, did furnish
certain information ifwhich, believed, supported the State’s con-
tention. The fact that Crooker had a record and maycriminal have
hoped for clemency by for the State doestestifying not render

incompetent.his testimony It provincewas within the of the jury
decide whether give weight.to to- it

The presencedefendants’ physical in the car was established by
certain fibers and other foreign matter clothingfound on their
and the floor mats Gagnonof the vehicle. Without further re-
viewing the evidence in detail, considered as a whole the jury could

beyondfind a reasonable doubt that the offenses with which the
defendants were charged occurred in this state and that the
defendants were the perpetrators.

In the course of the trial the defendants called as awitness man
who lived near the parking lot where the body was found, who
testified that shortly after it was found he told the policechief of
at the scene that he had seen the car there the preceding night
at about 11 o’clock. When asked what the chief had said to him,
the witness replied: “Well, he says that the police officer felt it
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exception theSubject to the defendants’and the car warm.”was
that thetime,Atwas stricken. the counselanswer contended
the “respart ofthe chief admissible asbystatement wasmade

"contempor-it theargueand that admissible undergestae,” now was
makingrule admissibleexception the hearsayaneous utterance” to

perceiving the eventthe declarantstatements made “while was
A. L.statement . . . describes.” See I.or condition which the

(a).RuleModel Code of 512Evidence,
pointed out, proof subsequentlyCourt the ofAs the Trial offer

bymade the did not evidence that the chief made adefendants offer
upon contemporaneoushis Theperception.statement based own

of the stricken from the evidence con-answer witness which was
uponhearsay alleged bytained the thehearsay, since statement
a by policechief related to statement made to him a Theofficer.

evidence thesatisfy requirements evidentiaryfailed to of the rule
properly Sempriniand Railroad,was excluded. v. 87 N. H. 279.

The exceptions are thereforedefendants’ overruled.
next Court refusingWe consider whether the erred in to instruct

injury requeststhe with 7, 8, 17,accordance defendants’ 9, 19,
20, 22, 28 and 29.

Requests 7, and8 9 relate the thesufficiencyto of evidence to
sustain a disposedverdict of areguilty and hasbyof what
previously Requests 17, rightsbeen said. 19 22and concern the of
the defendants while under toarrest remain silent and that such
silence shall benot adversely by jury.considered the

The defendants after their apprehension did not com-remain
pletely policeAtsilent. the station stated, amongMartineau

things,other that he had never heard of Nelson. Nelson told
Attorney NugentGeneral of Rhode Island accompaniedthat he
Almonte to Nashua in Tomasian’s automobile, and when Nugent
told him that was not story, asked,NelsonAlmonte’s “What did

police?”Almonte tell the When told that Almonte had said that
he came responseto Nashua inalone to a telephone call from
Nelson, Nelson made no Hereply. later commented upon the
fact that inquiredAlmonte had the way at policethe Bedford

bystation “I’msaying, laughing oughtand I be jumpingto out
that window.”

“When a statement is presencemade in the and hearing of an
accused, which is incriminating in character, and such statement is

denied,not contradicted, objectedor to by him, the statement and
the fact of his failure to deny are on aadmissible criminal trial
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2itsadmission of truth.”in oracquiescencehisas evidence of
evidenceisEvidence, Whether silences. 405.CriminalWharton’s,

upon opportunity andwhetherdependsmadeof assent to statements
Wargo,v.the existed. Statethe truth of accusationdenytomotive

in cases theWigmore points out, such532, 534.83 N. H. As
to the circum­accordingsome flexibilityrule is tobetter allow

ed.) par.(3d 1072, 4. TheEvidence s.Wigmore,IVstances.
Thereceived in Court’s discretion.properlyevidence thewas

grant assump­thedeclined containedrequests the towhich Court
“clear of allthe remained silent and stoodtion that accused

In the formin to be said.”responsibility mayrelation whatever
were denied. Therequested, properlyin the instructionswhich

the the to determine under theweight juryevidence was forof
tests.customary

requested29 in the Court toRequests Nos. 28 and substance
question manslaughter to the jury.submit the of

the thejuryThe Court that if evidencegenerallyinstructed
warranted, they the inguiltycould find defendants of themurder

degree degreefirst or in find themtheythe second or could not
guilty.

To a of in the degree,warrant conviction murder first the State
prove beyond killingmust onlya reasonable doubt not that the

was premeditateddone with malice itbut that was deliberate and
or done in perpetrating attemptingor perpetrateto a collateral

infelony, kidnaping.this case RSA 585:1.
likeMalice, facts,other must be found the andby jury is not

an inference of law. Malice in its legal wrongsense “ais motive
of any kind” and signifies doing injurious"... the wilful of an
act, without lawful Pike,State 399,excuse.” v. 49 N. H. 404.

The elementdistinguishing murder manslaughterbetween and is
the absence of manslaughterWhilemalice. killingbe amay with
design effectto death, “the offense reduced manslaughter,is to by

”greatcircumstances of and provocationsudden . ... State v.
71Greenleaf, N. H. 606, 612.

Applying these principles evidence,to the it was the ofduty the
Court to determine as a matter of law whether there was any
evidence to findingwarrant a manslaughter.of The defendants
denied that they in any way participated in the crime. There was
evidence that the victim was unconscious when shot. There nowas
evidence that he was killed in passiona sudden by adequatecaused
provocation. On the thecontrary, evidence taken as a whole
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— Thorp, 86 N. H.murder. State v.of offenseonlyadmitted one
504, 505.501,

chargeto asof the Courtexceptions to the failureDefendants’
requested are overruled.

argument Attorneythe of the GeneralException towas taken
arguedhereviewingin Nelson’s toprincipally testimonybecause

“ repeatedlyhe lied on the witness stand and. . . andjurythe
While it is that thedemonstrably juryon the witness stand.” true

of of in view of thejudges any witness,the final the veracityare
charges madetestimony of the defendants and their denial of all

their to suchby State, testimony susceptiblethe we think was a
thecharacterization. The terms used did notby Attorney General

transgress legitimatethe advocacy.bounds of
assigned byfinal issues error the defendants are whetherThe of

the Court in todenying defendant Nelson’s motion set asideerred
ground Nelson,verdict on the that havingthe been found not

precludesinguilty chargingIndictment 481 him as principal, the
aidingfromjury finding guilty abetting chargedhim of and as

Indictment 480, kidnaping chargedin and of as in Indictment 728.
“principalThe defendant'Contends that the conviction of as aNelson

degree” impossiblein the second in Indictment 480 is inlegally
acquittalof as principalhis inview Indictment 481.

The defendants concede that this seem“maycontention like
uponplaying legalthe niceties of distinction” contendbut that

since this state makes a distinction between accessories and
suchprincipals, a distinction It arguedexists. is that State v.

Buzzell, 257,58 N. H. is decisive and that Gaskins v. Common-
wealth, Ky. supports argument.97 494 their

Attorney General, in argument, requestedThe his the jury to
convict the defendants under Indictments 728, acquit480 and and to
both indefendants Indictment The481. verdict the injuryof 481
that Nelson was principalnot as inguilty degreea the first is a
finding by the hejury that did not pull triggerthephysically that
killed Gagnon, but didit not establish that he “present,was not
aiding, abetting assistingand the said Fred Martineau theJ.

crimefelony, and offense aforesaid doto and commit” as charged
in Indictment 480.

The jury had a choice, uponbased the toevidence, determine
which of the two fired the fatal shot and which aided and abetted.
The Court specifically charged the jury that they could not convict
the defendants- under both althoughindictments could bring inthey
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thatinstructedfurtherThey wereon both.guiltyverdicts of not
thatfatal shot andfiringof theguiltyif found Martineauthey
thatit must followabetting, thenaiding andpresentNelson was

charged NelsonIndictment 481 whichguiltynot as tothey be found
thenGagnon,killedthey found Nelsonfiring shot, but ifwith the

ifdegree,first andhim murder in theshould find ofthey guilty
present aiding abetting,andthat wasfurther found Martineauthey

degreein the same as Nelson.then he found guiltymust be
Gaskins, from beforesupra,The facts in Buzzell and thosediffer

been triedindividually indicted,us in that each defendant had
uponacquitted chargeand a of murder and was later tried for

other the same The formergrowingoffenses out of case. defense of
injeopardy at issue each case.was

In us,the the defendants tried on indict-case before were three
simultaneously.ments of bejeopardyNo defense former could

pro-involved the juryand Court’s instructions to the adequately
rights acquittal.tected their in event of It necessarythe was for

proceedthe permit presentationState to inso order to full theof
giveevidence findingsand to effect any mightthe jurywhichto

properly uponmake the otherwise,evidence. Were the law it
providewould a loophole escapethe guiltyfor the judgmentto of

the onjury the basis the presented.of evidence
The acquittedfact that Nelson principalwas as in Indictment

481 did precludenot the jury findingfrom him as aguilty
principal in wherein728 he jointlywas indicted with Martineau
in the kidnaping and killing Gagnon. acquittalof His principalas
in 481, as noted,has been established that heonly did not pull the
trigger. It did not heestablish that participantwas not a thein
kidnaping and murder of Gagnon, and equally guilty with Martin-
eau of the chargedoffense' in 728.

Exceptions overruled.

All concurred.


