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Turner, General,AttorneyC. and Frederic T. Greenhalge,Gardner
for theAttorneyAssistant General State.

CaseyT. Moher for defendant,the furnished no brief.

Kenison, C. J. The substance the questionof transferred is
whether a municipal court has authority suspendedorder that ato

besentence inserved In Julyinstallments. 1960 the defendant
received a six-months sentence to the house of correction which
was suspended during goodhis Septemberbehavior. In 1960 for a
second conviction of misdemeanor,a the municipal court ordered
that he serve thirty ofdays previoushis suspendedsix-months

Insentence. March 1961 for a third conviction of a misdemeanor,
the court ordered the defendant to serve five previousmonths hisof

suspendedsix-months sentence. The of thevalidity five-months
sentence is byattacked the defendant as an unlawful order and

bydefended the State as a lawful questionone. The whether a
suspended sentence may besubsequently subdivided or whether a
municipal maycourt suspendedorder that a sentence be served in
installments has not been decided in jurisdiction.this See Annot.
39 A. L. R. 2d 985 on powerthe of a court to impose sentence
providing for intermittent incarceration.

From the earliest intimes this state as a practicematter of
and precedent it has been assumed that courts powerhad the to
suspend either impositionthe or the execution of a criminal sentence.
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1640-1700, pageatHampshire,inBeginnings NewPage, Judicial
Rev. 369Harv. L.Sentence,of 30Note, Suspension(1959);114

theelsewhere as tohave existed(1917). mayWhatever doubts
(Ex States, 242Partejudicial power Unitedbasis for thishistorical

Hampshire.inconsistently sustained New47), it has been27,U. S.
Philpot State, 250;H.v. 65 N.Sylvester State, 193;65 N. H.v.

Bell, Courts andCarpenter Berry, 151; Crime,N. H. Chute &v. 95
from Arrest toOrfield, Criminal ProcedureProbation, (1956);67

(1947).Appeal, 582
developmentstatutory provisionsThe of for criminal sentences

suspendhas the topowerconfirmed of the courtscommon-law
imposition probationtheeither the execution of a sentence. Theor

powerprovides anythat court “shall tospecificallystatute have
suspend imposition any partexecution orsentence, thereof,or of

periodto place probationand the defendant on a to exceedfor not
five years.” Grinnell,RSA See The History504:1. Common Law

Probation, reprinted32 J. L. (1941),of Crim. & 15 inCriminology,
(No. (1960).Q. 3)45 Mass. L. 70 See A. L. I. Penal Code,Model

(Tentative 2) p. (1954).draft 6.02,No. s. comment at 18 Inde-
pendently probation, powerof another statute confirms the to
suspend insentence case of misdemeanors. RSA 607:12. This

“Suspendedstatute When,reads as sentences. infollows: case of
misdemeanor,a execution of a sentence to the house of correction is

suspended the filed,or case is otherwise a mittimus for the service of
maythe sentence be yearsissued within three from the date of the

sentence and not thereafter.” ofNone the cases or the statutes
provisionmentioned anyabove make for intermittent incarceration,

provideor that a suspended sentence may be orsubdivided served
in installments.

The general rule prisoneris that a is toentitled serve his sentence
and iscontinuously requirednot to serve it in installments in the

absence of statutory authority. McDonald v. Lee, F. 2d217 619
(5th 1954).Cir. Tappan, Crime,See Justice and Correction 423
(1960). This bemay small tocomfort the misdemeanant but there

existingnois authority, statutory otherwise,or which authorizes
a court to subdivide a continuous sentence of six months into two
parts, partsthree parts.or six It is conceivable powerthat such a
would be praiseworthy penology but it should be exercised under a
comprehensive statute or rule of court which givewould some
advance notice to the defendant that powerthe exists. See State

Bigelow,v. 76 Ariz. 13. A. L. I. Model Penal (proposedCodeCf.
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s.in Stat.Wis.1) (1961); The “Huber Law”6.02draft no. s.final
Sentencing Structure:(1959) Remington,noted in Ohlin &56.08

Justice,of CriminalUpon theIts Effect for AdministrationSystems
(1958).495, 498ContemporaryLaw & Problems23

presentthe caseauthorityno inmunicipalthe court hadSince
suspendedserve sentencerequire the defendant his six-monthsto to

that themonths,installments and five it followsin of one month
ofimprisonment is no effect. Seelatter order for the five-months

(1st 1932). TheStates,Scalia v. United 62 F. 2d 220 Cir. defendant
requiredis not to theserve five-months sentence.

Remanded.

All concurred.
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