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Emile B. Bussiere and(by plaintiffs.brief for theorally),

Francis Roche, cityJ. Booth,solicitor and Wadleigh, Langdell,
Starr (Mr.■&Peters and Robert F. McGinnis McGinnis orally),
for the defendants.

Blandin, J. There are two main here,issues first, whether
mandamus lies against the defendant theCullity and ofcity

compelManchester to theCullity, superintendent publicof build-
ings, to order the defendants to cease from altering premises.their
Second, whether the defendants R. C. Peabody Co., Inc. and Seven
Twenty Street,Union Inc. should be restrained from altering the
premises at 720 Union Street and from introducing any new
businesses there.

As to the first question, it is the law that ismandamus an
extraordinary remedy grantedwhich is “only when plaintiffthe has
a clear and apparent right” to the requested.relief Segre Ring,v.
102 556,N. H. 557. Where any adequateother relief is available,
mandamus does lie.not Carrick v. Langtry, 99 N. H. 251, 253.

In the case before us, section 13 of the Manchester zoning
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dutythebuildingsofsuperintendenttheuponimposesordinance
formandmannerinthis ordinanceprovisions ofthe“to enforce

theunderprovidedorpracticedthosetopowers similarand with
informationwell foundedUpon anyCity . . .Building Code of the

thisofprovisionsthat theaggrievedany personwritingin from
initiative, thehis ownbeing uponviolated orareordinance

whoCity SolicitortheBuildings informSuperintendent of shall
thisprovisions ofthesteps to enforcetake .immediateshall

Superior byCourt orinjunction in thefor anapplyingordinance by
legal action.”any appropriateother

describing powersthe of thebuilding code, in19 theSection of
stoptoauthorityhe have thesuperintendent, states that “shall

building,repairs anyor ofanythe construction ... of alterations
in violation ofbeingthe the same is done ...within whencity,

this and to order . . . andanythis code or ordinance ofany city,
persons stopall ... to and desist therefrom.”

provisions enforcement,These for which are consistent with
(RSAenabling 31:88), superin-the act make it obvious that the

compelled stoptendent is not to issue order merelya because
someone but that hecomplains, is vested with discretion to decide
whether there is a violation so that he should take Carrickaction.

Langtry, superintendentv. 99 N. H. 253. the251, Since has
determined here that there him act,was no occasion for to we will
not reverse rulinghis on mandamus in the findingabsence of a
that he acted inarbitrarily Id.,or bad faith. 253.

There is no allegation in the pleadings that the Cullitydefendant
acted in bad faith or arbitrarily. Although there was intima-some

plaintiffstion theby during the trial that he acted thearbitrarily,
Court denied requesta plaintiffstheby thethat defendant “in-
tentionally violated his duties,” and by rulingits that mandamus
did not lie impliedly found this defendant’s action arbitrarywas not
or lacking in good faith. In presentthe state record,of the the
plaintiffs’ exception to the petitiondismissal of the for mandamus

againstas the defendant, superintendent of buildings and citythe
of Manchester, is overruled.

The question whether an order should have issued restraining
the defendants Peabody Company, Inc. and Seven Twenty Union
Street, Inc. from altering premisesthe and introducing new busi-
nesses there is a difficult one. The Court found that the uses
complained of were not per se,nuisances nor publicwere they or
private Itnuisances. also thatfound the hadalterations improved
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plaintiffs’value theappearance the that the ofproperty,the of
neither haddepreciated, theyand thatwayreal estate was in no
petitionees. theinjury.would suffer It ruled that “since . .nor

have noinjury theynot suffer . . .injury,have suffered no and will
”privateof as individuals . and denied theircause action

injunction.request for an
zoning adjustment passed questionThe of never on theboard has

zoningthe have violated the Theof whether defendants ordinance.
carefullyTrial Court this and itsnoted fact restricted decision

the plaintiffs’to issue of whether the had invadedrights bybeen
creatingthe defendants a foundcommon-law nuisance. It that

no nuisance beenhad committed.
plaintiffs’The inremedy presentedthe situation by appealanwas
zoningto the permitboard from the issuance of the for an alteration
premisesof the or from the refusal of the defendant Cullity to

enforce the ordinance. Carrick v. Langtry, 251;99 N. H. USA
31:69, 72. theyUntil itdid wouldso, have been improper for the
Trial Court passedto have upon questions.these Carrick v.
Langtry, supra, 254.

Until the parties broughthave the matter before the zoning
board it cannot be determined whether the havedefendants violated
the ordinance. It follows under the principles enunciated above
that the order must be

Exceptions overruled.

All concurred.


