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Broderick, Manning (Mr.& Sullivan Manning orally), for the
plaintiff.

Osgood & Osgood, Craig Craig& and (Mr.Arthur J. Costakis
Costakis orally), for the defendants.

Kenison, C. J. The issues in this case are whether plaintiffa
injurednegligently by defective premises owned by persona under

conservatorship may seek recovery against the conservator, or the
ward and satisfy any judgment outrecovered of the ward’s estate.
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arethe decisionsandfieldin thisauthorityscarcity ofaThere is
A.L.R.792-793; 40Annot.1955)'(2d ed.TortsProsser,in conflict.

p. 1412, second26.12,s.Torts,Law ofJames,Harper2 &1103;2d
(1956).11par. footnoteof

of aestatefor theappointedbemaya conservatorIn this state
hisupondisabledphysicallyormentallyis eitherperson who

afromconservatorship differsprobate court. Atheapplication to
isinvoluntary,thanrathervoluntaryit isin thatguardianship

thethatnecessaryit notward, and isthethe estate oflimited to
betofor a conservatorinincompetent ordermentallyward be

Trentini,115; Morse v.100 H.Widett, N.appointed. v.Crawford
(1953)Report153; N. Law Revision CommissionH. Y.100 N.
“RSAasstatute reads follows:113 A.L.R. 354. Our601; Annot.

ManagingIncapableAppointment of Ownfor Persons464:17
byunfitteddeem himselfany person shallAffairs. Whenever

disability,physicalmental orage, byinfirmities or otherreason of of
understanding,andmanagement prudencefor his affairs withthe of

appointment a con-he court the ofmay apply probateto the for
judge may,ofthereupon probatetheproperty,servator of his and

as apublic hearing, appoint personnotice or some suitablewithout
provides con-464:18 further that aconservator for him.” RSA

subject provisionsshall “be to all of law now in force as toservator
guardians, so far to of theirthey applyas estates wards.”

questionfirst theThe is whether is liableconservator personally
premisesanyfor defective of the due to negligence.condition her

The duty preserve, protectconservator has a to maintain theand
462:4;ward’s estate. RSA (Second), 176;Restatement Trusts s.

Yeaton v. Skillings, present103 N. H. 352. In the dutycase this
necessarilywould include the makeobligation to the tenement

produce byincome sincerenting it the ward would have thatnot
authority while under conservatorship. Normandin v. 92Kimball,

62;N. H. RSA It462:27. was dutylikewise the of the conservator
creatingafter the relationship of landlord and tenant to exercise

personscare that injuredshould not be by a defective condition of
premises.the rented Proal Camaan,See v. 87 389;N. H. Re-

statement (Second), 355,s.Agency a;comment Torts,Restatement,
s. There appears387. to be no reason or policy which would
justify immunity of conservators from forliability negli-their own
gence in maintaining the estate of their wards. Consequently, the

to the questionanswer first is, yes, that the conservator is liable to
the ifplaintiff he injuredwas by any defective condition of the
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Newtonnegligence. Seedue to-the conservator’swaspremises which
297;293,N. H.Meserve, 73v.599, 601; StevensNutt, 58 N. H.v.

Torts, s. 383.Restatement,415;N. H.Beckwith, 82Gobrecht v.
plaintifftheliable tomay bethe wardWe next consider whether

due to theinjurytheofas a resultdamages mayhe sufferanyfor
thethe ward. Whilepremises byownedof thedefective condition

in theisquestion answeredin conflict the thirdauthorities are
generallyandlong the rule in this stateIt has beenaffirmative.

person compensatoryliable forincompetentthat an iselsewhere
In Moraindamages Colby,v. 66 N. H. 399.for his torts. Jewell

incompetent personDevlin,v. 132 it held that an87,Mass. was
theguardianship responsible injuries byunder for causedwas

statingdefective condition of his the court that if theproperty,
incompetent exémptwas to have the he frombenefits should not be

responsibilitiesthe ownership appearsthe toof of real estate. This
(2d 1955)be the better .Prosser, p.view. Torts ed. 792. If an

infirm incompetent personor manages affairs,his heown is not
shielded from appearand there wouldliability whyto be no reason
he should be shielded if enterprise largerhis ais on scale so as to
require management guardianby a or a conservator. See 2
Harper (1956).& James, Torts, p. 1412

When the Restatement of publishedTorts was first in 1934
there was an exception made to the standard of a reasonable man

personsfor insane and a caveat which read as follows: “The
Institute expresses opinionno as to whether personsinsane are
required to conform to the standard of behaviour which society
demands personsof sane for the protection of the interests of others.”
Restatement, Torts, s. p.283 at 744. In the supplement1948 this
exception and the caveat were stricken out. In 1959 the rule was
stated as follows: the“Unless actor is child,a insanityhis or
other mental deficiency does not excuse conduct which does not
conform to the standard of a reasonable man under like circum-
stances.” Restatement (Second), (tentativeTorts draft No. 4
(1959)) s. 283B. One of the reasons for changethis is itthat is as
just compensateto innocent victims as it is to allow mental in-
competents to be shielded from tort liability. If a mental incom-
petent can be responsibleheld for an (McGuireintentional assault
v. Almy, 323)297 Mass. there is little reason to excuse persona
under conservatorship from liability for negligence, and such is the
trend and better view of the law today. Restatement (Second),

(tentativeTorts draft 4 (1959))No. s. 283B, note and cases
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1412,26.12, p.s.Torts,ofpp. Harper James,2 & Law23-24;cited
is answered(1956). questionThe fourthpar.second of footnote 11

negative.in the
com-chargeable for tortsshould beWhether the ward’s estate

the ward’s estatethe administration ofby a conservator inmitted
is toHowever, tendencythe moderndifficulty.is not free from

by the trusteefor torts committedresponsiblea trustmake estate
1956)Scott, (2d ed. s.the the trust. 3 Trustsin administration of

theit the title to the real estate is inWhile is true that271A.2.
practical purposesconservator,the for all theward rather than

position of a is in control thetrustee,conservator in a actual ofis
neglectestate and it be answerable for the of the conservatorshould

performance fiduciary Skillings,in the of duties. Yeaton v.his
(2d 1960)N. Bogert,103 H. 352. See Trusts & ed.Trustees s.

p.732, 542; (Second),Restatement Trusts s. comment271A, c.
The second inquestion is answered the affirmative.

Remanded.

All concurred.
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