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WrerLER, J. RSA 577:7 provides: “GamiNeg. No person shall
gamble, or bet on the sides or hands of such as are gambling or
playing at any game, or shall loan or advance any money or thing
of value to any person to aid in gambling.”

“A bet or wager on a horse race is a gambling contract which is
prohibited by our statute (R. L., c. 447, s. 7 [now RSA 577:7];
McQuesten v. Steinmetz, 73 N. H. 9) except as pari mutuel horse
racing and gambling is permitted and regulated by statute.” State
v. Del Bianco, 96 N. H., 436, 437.

Although the complaint appears to be sufficient on its face, the
undisputed evidence was that the defendant bet the four dollars
for Banks at the pari mutuel window at Rockingham Park on the
particular horses in the particular races specified by Banks. Pari
mutuel betting at Rockingham Park is permitted by statute (RSA
ch. 284) and the evidence failed to establish any violation of RSA
577:7.

The defendant’s motion to dismiss the complaint should be
granted.

Remanded.

All concurred.
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Lamrron, J. The issue to be decided is whether the defendants
who own a lot which does not abut on Sand Pond have the right to
cross plaintiffs’ property to reach its shore.

The lots owned by the parties were originally part of an eighteen-
acre tract owned by a common predecessor in title, the Perkins
Brothers, James M. and Waldo H. Perkins. They conveyed the lot
now owned by the plaintiffs to Herbert N. Flagg on June 16, 1911
“Reserving the right to cross & recross said land when needful.”
Flagg conveyed to Barrett on October 17, 1917 “Excepting a
reserved right to cross when needful, by James M. Perkins and
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Waldo Perkins.” After an intervening conveyance with the same
exception, Alston W, Barrett conveyed to the plaintiffs on August
25, 1958 “Subject to a right to cross this land when needful if any
such right exists to James M. Perkins and Waldo Perkins.”

Defendants obtained their title, on March 22, 1954, from the
widow of Waldo H. Perkins who then owned all the interest which
her late husband and James M. Perkins had in this property. Her
deed granted to the defendants “a right to cross land of A. F.
Barrett [now owned by plaintiffs] when needful, as reserved in deed
of James M. and Waldo Perkins, to Herbert N. Flagg.”

There was evidence that the right of way over plaintiffs’ land
claimed by the defendants is their only means of reaching Sand
Pond. There was further evidence that defendants’ grantor, the
widow of one of the original common owners of the eighteen-acre
tract, told him “there was a right of way that went down through
by the Barretts [now Spauldings].” Defendant Walter Clark
testified that after he bought his property in 1954 he used the
claimed right of way over the property now owned by the plain-
tiffs and that Barrett knew of this use and never questioned it.
Plaintiff Ellis R. Spaulding knew that the Clarks were going over
this lot to get to the beach when he bought it in 1958,

It was the duty of the Court to place itself as nearly as possible
in the situation of the parties at the time the instruments were
made to gather their intention from the language used viewed in
the light of the surrounding circumstances. North Hampton District
v. Soctety, 97 N. H. 219, 220.

So doing the Court properly found and ruled that defendants’
predecessors in title had reserved a right of way over the land now
owned by plaintiffs to reach the shore of Sand Pond. Furthermore
it could also properly find and rule that this right was for the
benefit of and appurtenant to the lot now owned by the defendants
and was conveyed to them when they purchased it. Finally it
properly ruled that plaintiffs obtained their title subject to this right
of way and dismissed their petition. Sanborn v. Keroack, 103
N. H. 297, 301.

Exception overruled.

All concurred.




