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taking ofandpetition theupon layouta the forrender decision
notwillproceedingsof theplaintiff’s legalitythe and that theland

appeal.ontrial de novobe further here in of areviewed advance
The order is

Exceptions overruled.

All concurred.
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forBoynton(Mr. Wyman orally),P.Dill&Boynton, Waldron
plaintiffs.the

B.ErnestGeneral, andJr.,Murphy, AttorneyMaurice J.
(Mr. D’AmoursTrustsRegister CharitableD’Amours, ofDirector of

Attorney General.orally), for the

(Mr. F.Graf, & Brown KennethMcLane, Carleton, Greene Graf
orally), amicus curiae.

Nighswander and amicus curiae.(byArthur brief orally),H.

Hollis,Franklin amicus curiae.

question SuperiorThe theBlandin, J. first transferred is whether
“jurisdiction petitionCourt has to the for termination” ofentertain

the The in con-testamentary plaintiff equitytrust. trustees’ bill
termination,tained a for inprayer implicitand the transferred

questions are the of properissues whether the situation a foris one
application cy presthe of a deviation or the doctrine. In such

we Superiorcases have not hesitated hold that the hasto Court
jurisdiction unquestionedtheof matter and authority permitto

pres. Opiniona cyeither deviation or Justices,the N.101 H.of
531, 533; Academy Attorneyv. General, 51;95 N. H.Pittsfield
Citizens National Bank v. Lodge,St. Peter’s 102 N. H. 352.

That the objectivetestator’s main here was to benefit the plaintiff
hospital by directing that the income thefrom trusttestamentary
be used for certain corporateof the purposes hospitalof the is made

byclear the language of paragraph 34 of the first codicil and
paragraph 1 theof second Incodicil. the explanatory statement
to the codicil,second wherein the controversial clause 34 is amended,
he says he desires previousto alter his disposition “slightly.” After

doingso by forproviding the first appointmenttime for the of
trustees for the management of one-half of the brick block and
stores property involved, he then “Istates: make this change, by

provisionthis of codicil,this in order be to protectto sure my
sister-in-law, Annie F. Jenness, and her estate, in her ownership
of one common and undivided half of premises,said giveand to
her preferencethe purchaseto saidmy one half from said Trustees
in case of a sale.”
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theofonly purposeand thepurpose,that theappearsIt thus
histrust, protecttowastestamentarycreating theintestator

is nowlived. Shelong sheso asher interestsandsister-in-law
quoted above andlanguagespecificthe testator’sdeceased, and from

reasonthat thecodicils, it is obviousthe andof willwhole tenorthe
relationship has ceased.of the trustthe creationfor

efficient,the direct and economicalcontinued, encumberwill,It if
test-theof the testator. Sinceof the wishesimplementation

for it was setobjective whichonlyhas served theamentary trust
substantially impair,to defeat andup its will tendand continuance

beaccomplish design testator,the of the it shouldrather than
336,s. comment a.(Second), Trusts,terminated. Restatement

apparent purposethe of the can nowIt is further that testator
holdsaccomplishedbe if the institution itself and administersbest

byis theexpresslythe trust assets. This it authorized to do
organized, 1895, 6,it c. s. and263,statute under which was Laws

292:18,by (supp), any corporation19 charitablewherebyalso RSA
Legislature operateact oforganized by an the maintain andmay

common trust funds.
thatagreed PickeringIt is the annex has of been sonecessity

incorporated theinto remodeled and enlarged HospitalPortsmouth
longer distinguishablethat it is no separate unit,as a but that the

beingfunds been designedtrust have and are used the purposesfor
by the It is presumedtestator. to be that this situation continuewill

managementtheunder of the Hospital.Portsmouth propertyThe
beshould therefore turned to itover to be held in thetrust and net

expendedincome hospital purposes.for Academy v.Pittsfield
Attorney General, 51;95 N. H. Adams Page,v. 76 H.N. 96. See
Opinion the Justices, H.101 N. 531.of

have, then,We a situation where a testamentary havingtrust
terminated,been goits assets will to a charitable corporation, in

plaintiffthis case the hospital, to be byheld the corporation in
trust the net income to be corporateused for its purposes. In these
circumstances, as well as awhen testamentary gift is made directly
to a corporationcharitable for any corporateof its purposes, it has
not been considered necessary for such corporationa to qualify as
trustee in probatethe court, and we are unaware of any case under

supportsour law which requirement.such a Roberts v. Corson, 79
N. 215,H. 216. There is no indication that the testator desired

hospitalthe to do this. The expense, the delays, theand effort
required for this and similar institutions or schools and colleges
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small, tolarge andbequests,continuingtheir innumerablewith
requiretoobviouscourt are tooin thequalify probateas trustees

delineation.
nofoundMassachusetts, the courtinquestionthe aroseWhen

subjectiscorporation notcharitableholdingin that adifficulty
American Instituteprobatein the court.appointment as trusteeto

Such,619, 624-625.Attorney 332 Mass.General,Architects v.of
(Second),Restatementappears the better rule. Seetoo, to be

(2d ed.) s.p. 212; on TrustsTrusts, 348, f,s. comment IV Scott
348:1, p. 2559.

as v.General,cited the such Gloverby AttorneyAuthorities
108,N. H. toBaker, 393, 402, Church,N. H. and Fernald v. 7776

probateinhospitalthe effect that the should as trustee thequalify
itcourt, applicable. decisions,are not In the court madethese

holdingclear that the basis of its that the testatrix didwas
bequeathnot the forproperty general purposesthe of the Christian

Science Church, specific purpose promotingbut for the of and
extending taught partsChristian Science as her to theby all of
world, and furthermore that she wished the to beproperty admin-
istered in purpose.trust for such a Baker, supra,Glover v. 401,
425; Fernald Church,v. supra, 109. No like intent theof testator
appears in our case, but rather, stated, designas previously a to

a trust only specificcreate for a purpose,limited which has now
been fulfilled.

The Attorney General also uponrelies proveRSA 7:28 to that the
hospital is reportbound to to provides:him. The section “Any
fiduciary holding property subject equitableto duties to deal with
such property for charitable or community purposes annually,shall
on or before July first” make a written report theto director.

However, 21section reads thus: “The words ‘charitable trust’ as
used in this subdivision shall mean any fiduciary relationship with
respect to property arising as a result of a manifestation of an
intention to create it and subjecting personthe by whom the
property is held equitableto duties to deal with the property for
charitable or community purposes. There are excluded from this
definition and from operationthe of this subdivision all charitable
corporations holding property or funds for their corporate purposes
and trusts created inter vivos until such time after the death of the
settlor or donor as the charitable or purposecommunity expressed
in such trust becomes invested use or enjoyment.” It seems clear
to us the Legislature intended that the plaintiff as a charitable
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notpurposes shouldcharitableholding property for itscorporation
subject tobe section 28.

light upon thethe shedshistoryIn this the of actconnection
7:21) in(RSA originatedc. 94legislative purpose. 1947,Laws

as:originalIn it defined charitable trustH. B. No. 150. its form
trust’ used in this subdivision“Definition. The words ‘charitable as

relationship respect propertytofiduciarymean withanyshall
create itarising as a result of a manifestation of an intention to

person equitablethe is held tosubjecting by propertyand the whom
communityto with for charitable orpropertyduties deal the

contingent.” notpurposes, provisionwhether vested or This was
adopted bill passed designand the as disclosed an obviousfinally
to thedeny Director of Charitable control such corpora-Trusts of

although it himtions, give jurisdictiondid additional limited over
inter vivos trusts, possess.which heformerly did not LawsSee
1943, 181:1, par. fully recognize13-b. We ofdesirabilitythe

byreasonable control the State over charitable trusts and charitable
corporations and the substantial made inadvances here this direc-

commencingtion in D’Amours, Supervision1943. State of Chari-
Status,ties: Present J., 4, p.N. H. Bar. Vol. 76. it isHowever,

unquestionably legislativethe prerogative to decide where to draw
the line in the matter of this control and they byhave done so here
their exclusions.

Our conclusion therefore is that the Superior Court decreemay
termination probateof the trust administered theby individual
trustees, its assets to be hospital upontransferred to the allowance
of the final account theof trustees in the probate court. The
plaintiff does not have to as inqualify probatetrustee the court
and it may administer and theutilize net income of the funds in

corporatetrust for the purposes hospitalof the without accounting
to the RegisterDirector of of Charitable Trusts.

Remanded.

All concurred.


