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( Mr. HaroldCarignanA.Fisher, Parsons & Moran and Robert
plaintiff.theD. Moran fororally),

KellyKellyBryant Hinchey orally),E. PaulBums, & and {Mr.
for the defendant.

George eighteenLampron, deceased, Peabody, yearsB.J. The
riding in anand named Dandrow wereage, passengerof another

salesman,itsbythe and drivenowned defendantbyautomobile
Rochester to defendant’sproceedingwere fromO’Leary. They

1955,evening 1, shortlyin the whengarage JulyDover on of
Peabodythe the road struck a set of trees.before 7:30 car left and

injuriesdied a the received in theas result of accident.
ofpresentedThe first issue is whether the deceased was guilty

ascontributory negligence a matter of law.
O’Leary and garageDandrow left after noon ondefendant’s

day proceededthat and enteringto Rochester. As werethey
“Eric’s,” drinkinga city,establishment in that between 1:30 and

they met From2:00 that time untilPeabody. after 6:00 P. M. they
consumed between them quantities beer,various of whiskey and
mixed drinks. There was evidence that the drinks influenced

morePeabody they companionsthan did his and that the atsteward
the V.F.W. club they gonehadwhere “shut off” their table because
of his intoxicated condition. There was that hetestimony became
sick and vomited in the ofdoorway that club. There was

sampleevidence that a blood taken from him unspecifiedat an time
after the accident anhad alcoholic content of by weight..18%

theWhen steward off”“shut the table sometime after four o’clock
he testified that although had beenO’Leary drinking he figured
he “inwas perfectly good condition to take care of himself.” There
was evidence that sometime hethereafter drove a lady companion

supper.home to Later in the early evening when she saw Peabody,
Dandrow and at “Eric’s”O’Leary she did not forknow sure whether
they were under the influence of liquor “but I would say they had
too much to drink be drivingto a car.”

agreedIt was a samplethat of blood taken from atO’Leary
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contentalcoholichad antheevening of accidenttheP. M. on8:30
atratethebased onthatevidenceThere wasweight.byof .14%

the alcoholicblood,in hisoxidizes alcoholindividualanwhich
haveP. M. wouldat 7:30weightbybloodO’Leary’sofcontent

howevertestifiedItP. M. wasat 6:30andbeen .154% .168%
onbasedtolerance”“consumptionthe factor ofthat because of

long-standing“ofindividual, a manthedrinking habits ofprior
a betterdrink and havelot more tohave adrinking habits” could

much less.had drunkboy whoeighteen-year-oldappearance than an
sampledetermining abythe means offurther testified thatIt was

intonot takehad drink doesperson has tomuch aof blood how
There was evidencetolerance.”“consumptionthis factor ofaccount

hisofbecauselost time from workhadO’Leary previouslythat
drinking.

during Peabodytrip,thedeciding O’LearyIn ride with andto
ahis whichsafetythat care for ownunder to usedutywas

like circumstances.person exercise underreasonably prudent would
Among the circumstancesMacRury, N. H. 501.Charbonneau v. 84

hiscare tobe in the standard of reasonableapplyingto considered
Caesar,age stage development.and Shimkus v.conduct were his of

286,N. H. to use care because of his ownIncapacity95 288.
judgingbe in his conduct as he wasintoxication would not a factor

duty personunder to use the care a sober in the circum-of same
Railroad,Small v. 330,stances. 85 N. H. 332.

questionis usuallyIt a of fact for the whether a driverjury was
far operateso intoxicated as to affect his theability to car and

passengerwhether his anyhad cause in the exercise ordinaryof
apprehensivecare to be on that account. Vidal v. Errol, 86 N. H.

1, 3, 4; Packard Quesnel, 175;v. 112 4 Blashfield,Vt. Cyclopedia
of Practice,Automobile Law and s. 2453. In order to rule that
Peabody chargeablewas with negligence a mattercontributory as

law,of the situation must have been such that no reasonable man
could fail to find that was so much underO’Leary the influence

liquorof at the time that Peabody, personor a sober under like
circumstances, should have been aware of it eitherand have refused
to ride with him or been vigilantmore during tripthe and that
O’Leary’s intoxication was a contributing cause of the accident.

v. B. & M. Inc.,Boston &c. 91 N. H. 392.
Under RSA 262:20 the percentage weightby of alcohol in the

personblood of a is not conclusive but to “be considered with other
competent evidence” in determining whether a defendant is inno-
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attempting tooperatingof orchargeguiltycent or of a criminal
intoxicating liquor.ofunder the influenceoperate motor vehiclea

weight is notbyless thanan content ofBy its terms alcoholic .15%
content ofdetermining and aprima effect in sogivento be facie

otherconsidered withprima evidence to bemore isor facie.15%
competent arriving at a conclusion.evidence in

plaintiff O’Leary’sresult ofthe theInterpreting favorablymost to
detailedall the evidence hereinbeforetogetherblood test with other

injuries andsay Peabody’smatter of law thatwe cannot as a
acceptingin ride andhis carelessness adeath resulted from

opinion itRather are of the that wastraveling with weO’Leary.
the thejuryfor the to determine whether defendant had sustained

Vidal v.imposed proving Errol,burden on it of this was the fact.
1, 3, 4; 392,86 Boston v. B. & M. &c. N. H. 394.Inc.,N. H. 91

is itquestionThe second whether was error to submit to the
jury knowledge tendencies,O’Leary’sthe issues of defendant’s of
habits, existing dayon theor condition of the accident.

Green, employed bya the defendant,salesman testified that
prior dayto the of the accident had lost timeO’Leary from work

garage gotat the of drinking.because “After he I ampay.his
not sure amany month,how week or weeks a but he would bedays
off a at Heday a time.” testified also orthat three four times he
had signsseen heO’Leary drinkingwhen showed of hewhile was

Heat work. that 1,stated once twice Julyor before 1955 he
discussed Harris,with O’Leary’s drinking beingand out of work.

There O’Learywas evidence that with three others consumed a
punch containing a fifth or quart gina of thebeginning night
before endingthe accident and at about three or in thethree-thirty

Itmorning. was also testified that O’Leary and Dandrow left York
Beach that morning and arrived at garagedefendant’s about ten
minutes before one in the afternoon of the of theday accident and
that Harris was there. There was further evidence that O’Leary’s
shirt was then lipstickall covered with and eyesthat his were
bloodshot, and that he said in presenceHarris’ that he gohad to to

pickRochester to up Peabody and Harris told him “bringto him
right in and don’t fool around.” Green testified that Harris told
him “Keep your eyes on him.”

chargeThe was based on the principle of law that the owner of a
motor vehicle may be held liable for an injury to a personthird
resulting from operationthe of a vehicle which he has entrusted
to one whose incompetency operateto it, because of intoxication,
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knownhave beenis shouldotherwise, know orliquorto oraddiction
592;App.Ind.107Clark,Inc. v.Chevrolethim. North Sideto

1365,1364,A.L.R.193; 168Annot.Straus, 154 St.OhioGulla v.
the Court’sevidence warrantedthat theopinionof theareWe1370.
applicabletheadequately stateda wholetaken ascharge which

cameif the factsto determinejuryit to theproperly leftandlaw
245, 248.N. H.Cyr Sanborn, 101application. v.itswithin

matterfound as amust becontends that itthe defendantLastly
ofnormal coursefrom thehad so deviatedthat O’Learyof law

never resumedandit had been abandonedemploymenthis that
his negligenceforany liabilitythe ofrelieving defendantthus

Peabody.toward
findings. Peabodyfollowingthesupportevidence toThere was

one. Threebuywith tomoneya car and had whichbuywanted to
garage O’Learywiththe he was in defendant’sdays before accident

theOn afternoonlooking at an automobile defendant had for sale.
garage onethe left defendant’s withday O’Learyof the of accident

stating go to Rochester toits cars Harris that “he had toof to
an toPeabody.” bring him back with adultpick up He was to

complete looking O’Learythe sale the car he had been at. wasof
inPeabody shortlyfrom after he and Dandrow arrivedwith

until thetheythe accident occurred. While were atRochester
club, O’LearyF. talked with the hadPeabodyV. W. about car he

At O’Leary takinghim. the time of the accidentshowed was
“forPeabody garage imagineto defendant’s some business ... I

something cars,it was with but I know.”to do don’t
juryOn this evidence the could conclude that theO’Leary spent

his prospect, toPeabody, endeavoringafternoon with close the sale
cars;one andof of defendant’s further that at the time theof

way garageaccident was on his to defendant’sO’Leary with
completeto thePeabody anytransaction and that deviation from

the course of wasemployment terminated, making liabledefendant
AllisonO’Leary’s negligence.for v. Company, 434, 439,98 N. H.

440; Boston v. B. Inc.,& M. &c. 91 392, 396;N. H. Annot. 51
8,L. 2d 14.A. R.

The fact that an drinksemployee or becomes intoxicated while
going hisabout work in compeldoes not and itself aof conclusion

he scopethat was outside the of his A.employment. 51 L. R. 2d 8,
31. Nor does evidence drinkingof of necessarilyitself bar findinga
that a deviation from the course of employment was terminated.
Allison v. 98 N. H.Company, 434, 439.
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of thethe naturelightin of thejudgedsituation to beEach has
surrounding particular acts.circumstances theemployment and the

theIt conductAdorno, 395, onlyConn. 400. is whenNeville v. 123
scope thebe the ofeither within or withoutclearlyis shown to

liabilityeffect can beemployment employer’sthat its on the
Automobiles andJur.,as a matter of law. 5A Am.determined

pp. inTraffic, 636, 630,s. 631. That is not the situationHighway
this case.

supplementalhave memorandumWe considered defendant’s to
the effect indutythat defendant owed no to who was aPeabody

superior positionfar than it with torespect O’Leary’swas
appearance the Inday opinionand conduct on the of ouraccident.

raises beenthis no issue which has not consideredpreviously
Bostonherein. v. B. & M. &c. 91 N. H.Inc., 392.

Judgment on the verdict.

All concurred.
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