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(Mr. orally),.for& Moher Charles F. Hartnett TravelersHartnett
Company.Fire Insurance

(Mr.BranchDevine, McDonoughMillimet ■& and Bartram C.
orally), Express,Branch for the defendant Robert’s Inc.

(Mr.Boynton, JeremyWaldron Dill R. orally),& Waldron for
Depew.the defendants

inDuncan, great weight country,J. the of thisBy authority
arising out of the accidentplaintiff’sthe causes of action were

causes, though personal injuryhe both andsingle even suffered
property damage simultaneously as a result of the defendants’

977, 982,62 A.L.R. 2d and cases cited. 2negligence. Annot.
(5th ed.) 613; Restatement, Judgments,s.JudgmentsonFreeman

Hey,Dearden v. Mass.62, e, 7;comment illustration 304 659.s.
by weight mayof a actionLikewise the such cause ofauthority,

subject suit;one andbe made the of more than ofrecoverynot
judgment damage recoveryfor elements caused bars forsome of

damage might haverecoveryother elements of for which been
Hey, supra;but was not. Dearden 2 Moore’s Federalsought, v.

(2d ed.) 2.06, p.Practice s. 378.
jurisdiction. attemptthe law of “An byThis is settled this

bringing uponstating only part,a and later another anothersuit
split stated,is an endeavor to a cause of action. As beforepart,

King Chase, adopted preventrule in H. wasthe v. N. to such[15 9]
Chesley H.procedure.” Dunklee, 263,v. 77 N. 266. “The former

judgment parties,the as matteronly‘concludes not to every which
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assuit,defeat the but alsoreceived to sustain orwas offered and
purpose.’.formightwhich have been offered thatany other matterto

Id.,Gilmore, 174,N. H. 189.” 267.v. 63Metcalf
plaintiffthe could maintainIt that under this rule notis obvious

judgment suitsproperty damageto after in hisactions recover his
personal injuries. be barreddamages for Such actions wouldfor

judicata.resby the rule of
plaintiff’sthe insurer canquestionThe vital is whether collision

upon assignment subrogationclaim based of andnow maintain its
jurisdictionsrights. In some toplaintiff’sto the which subscribe

against splitting exceptionmajority action,rule a cause of anthe
property damagerecognized acquireswhen an insurer a claim foris

100;Dooley,in this fashion. See Underwood v. N. C.197 Annot.
2d, CasualtyHoosier Co.supra, Davis,62 989. v. 172A.L.R. Cf.

jurisdictions recognize exception.5. suchOhio St. Other no
Moultroup 317; Coniglio Co.,v. FireGorham, 113 Vt. v. Insurance

38; Accident, Sircey, 478;Mich.337 General Ltd. v. 354 Mich.
(N.Exchange D.)v. Arlt,Farmers Ins. 61 W.N. 2d 429. We

practice prevailing jurisdictionthink that under the in this the view
Moultroupby case, supra,illustrated the controlling,should be and

that “the insurer’s ofright recovery rightwas limited toto a
in first broughtintervene the suit ...” theby Moultroupinsured.

Gorham, 317,v. 113 Vt. 321.
We therefore hold that Travelers Fire Insurance isCompany

barred prosecuting uponfrom its claim. In reliance the rule of
Chesley Dunklee, supra,v. the defendants were entitled to assume
that claim basedany upon plaintiff’s rightsthe presentedbewould

pendingin his Althoughactions. they had notice through the pre-
trial thatorder “his insurance carrier” had a claim propertyfor
damage, the chargeddefendants should benot with waiver of their
right object splittingto to- a againstof causes of action uponthem

groundthe theythat did not seek to have the insurer made party to
pendingthe actions. See v.Perkins Associates, N.100 H. 247. On
contrary,the responsibility presentationfor seasonable of its

oughtclaim uponto rest the insurer itself, it amplesince had
notice of the pending actions but chose to withhold claimits for

presentation.later v. Hillman,Kidd 14 Cal. App. 2d 507. On the
record before us it could not be found thethat defendants consented

subjectedto be to successive actions for the same ofcauses action.
We do not the adoptedfavor view by some partialcases that

assignment, or subrogation to parta of a cause producesof action,
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separatea or cause of action. Dooley,new See Underwood v. 197
100, supra.N. C. Under our thelaw insurer’s claim is derivative

rightsand its higher plaintiff’srise no than the from theywhich
rightsstem. “The of the insurers rightsare to enforce theonly

plaintiff,of the in whose name the action must stand and be
Montellomaintained.” Shoe Co. v. Suncook 92Industries, N. H.

161, 162.
If subrogationa judgmentclaim becomes barred aby because of

the failureinsurer’s to intervene owing nonculpable ignoranceto
of the pendency suit,of the insurer may be entitled haveto
judgment Moultroupvacated. v. Gorham, supra.113 317,Vt. See
Hoyt Tilton,v. 81 groundsN. H. 477. such presentedNo are
here, agreedfor the facts establish that the insurer’s course con-of
duct was deliberately knowledgechosen with of the pending suits.
General Accident, Ltd. v. Sircey, 354 Mich. 478, supra.

The question istransferred answered in the affirmative.

Remanded.

All concurred.
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