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purchasefor ofmoneythe theplaintiff never returned withafter
property.the

1961,prove 14, Attorneyto that on JuneofferedThe defendant
enclosing proposeda thecopywrote a letter to Mr. Darrell ofShaw
agreement. Defendantand a of the sales furthercopydeed

11,prove 1961,that Mr. toJulyoffered to on Shaw forwarded
the deed a bill of sale for theMr. Darrell executed and trailer

on property.located the
since, if believed,to exclude this evidence it tendedIt was error

purchaseofsubsequentestablish that to the execution the andto
agreement plaintiff agreedthe to haveorally Attorneysale Shaw

financingto and have bankcall the Rochester bank obtain the
plaintiff’s toagent accept the deed and a placeact as fix new

delivery. agreementfor Evidence that such an afterwas made
agreementexecution of the written was admissible and would not

parolthe 47,violate evidence rule. v. N.Dodge,Warren 83 H. 48.

Exceptions sustained; new trial.

All concurred.
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for of(by orally), Jaffrey.Tribble brief and the townWilliam D.

Blodgett (by A.,brief and for Michaelorally),Maurice M.
WrightDavid Heffernan.TimothyJohn and

amiciBrighton for curiae.Kenneth A.

pleadings isby the whetherThe main issue raisedBlandin, J.
agreed uponpartiesThe havequestionin is valid.the ordinance

material facts:followingthe
MeetingTownJaffrey at its annualthe Town of“3. That

published,duly8th, 1960, pursuant to a warranton Marchheld
followingthe ordinance:enacted

here-accessory buildingordwelling house, residence“Every
thirtyback ofhave a minimum setin the town shallafter erected

public highway.from anyfeet
the19, and recorded in CheshireMaydated 1961By“4. a deed

682, page 370, respon-thein Volumeof DeedsCounty Registry
parcel ofin in certainas tenants common aacquired titledents

Pondadjacent to ThorndikeRoad andon Gilsumland situated
publicis aThat Gilsum RoadsaidJaffrey.the ofin Town

meaning of the ordinance.thewithinhighway
respondents1st, the1961or after NovemberonThat“5.

erected, on saidto bepermittedat leasterected, orto becaused
isdwelling housesaidThatdwelling house.aparcel of land
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Road,set back feet or from said anyfourteen less Gilsum or in
event, thirtyis set back less than feet.

“6. on or about the fourteenthThat of November 1961day
respondentsthe by registeredwere notified mail by forcounsel

the town said housedwelling thirtythat was within feet saidof
Gilsum Road in violation of the ordinance, despiteand that

respondentssaid thenotice, have failed and refused to remove
house,said which is stilldwelling pointat asituated thanless

thirty feet from said highway.
upon receipt respondents“7. That of said notice the suspended

uponwork the of the dwellingconstruction said house and that
no further work thereon since prosecuted.has been

“8. That the petitioner, Town of appointedhas notJaffrey,
Zoning Commission, excepta as follows:

adoption“Prior to the of the ordinance inquoted Paragraph 3
hereof, the Town had a Planning Board,created which Board

duly appointedwas and has since been in continuous existence.
prior 13,“9. 1962,That to March petitioner,the ofTown

Jaffrey, providedhad not the appointmentfor of a Board of
Adjustment and adoptedhad regulationsnot and restrictions

31:66,under the terms of RSA except as follows:
Special“At a Meeting,Town held May 18, 1960, at Union

Hall, following Airportthe Zoning Regulations for the Town of
Jaffrey approvedwere regulating restrictingfor heightand the

objectsof and growth,structures of natural and regu-otherwise
lating the of thepropertyuse in Silver Air-vicinity of Ranch
port by creating airport approach and otherzones restricted

establishingareas and the boundaries thereof.
“Section 11. Board beAppeals.of There a ofshall Board

Appeals consisting members,of five each whom ap-of shall be
pointed by the Board of Selectmen for term of yearsa three and

shall be as Thedesignatedone of whom chairman. ofmembers
Appeals bysaid Board shall be removable causeof for the Board

upon charges publicof Thehearing.Selectmen written and after
theAppeals following powers:Board of shall have

order, requirement,and fromappeals any“a. hear decideTo
by the administrative indecision or determination made agency

regulations.the of theseenforcement
forapplicationsand variances under“b. hear decide allTo

regulations.section 7 of these
duties of the Boardperformand thepowersthe“c. To exercise
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in31:68-86 as presentlyin R.SA.Adjustment as set forthof
in theamended future.force or as

airport regulationsthe hasrequired byAppeals“The ofBoard
appointed.beennot

prior 13,Marchpetitioner, Jaffrey,Town of toThat the“10.
the manner in which said or-provisions for1962, had made no

provisionstheand amended underbe enforceddinance should
of RSA 31:63.”

meetings liberallyarethe votes of townit is true thatWhile
Pittsburghpurpose (Amey v.accomplish theirconstrued to

necessary386, 388),N. H. it is neverthelessDistrict, 95School
grantedexpressed powerswithin the limits of thethat bethey

powers.such State v.State, possess onlysince townsby the
545; Paille,v. 90 N. H. 347.102 N. H. StateJenkins,

regulations limited toadopt zoningof a to ispowerThe town
31:60-89,in RSA anddelegated by Legislatureto it thethat

airport zoning only.to ordinances To424,ch. which relatesRSA
the inzoning complyordinance must with statutevalid,be a

including provisionstheregulations,and its forits enactment
appears the method of enactment ofits administration. It that

us, meeting compliedof withbythe ordinance before vote a town
open objection.therefore to31:63 and is notRSA

arequirementsother of ch. 31 were fulfilled raisesWhether
provides thequestion. legislativedifficult RSA 31:65 thatmore

appoint zoninga commission,of a town “shall to recommendbody
original appropriatethe boundaries of the various districts and

regulations be enforced therein. Such commission shall maketo
report public hearingsand holdpreliminary thereon beforea

submitting report, legislative bodyand such shall notits final
itpublic hearings or take action until has received thehold its

reportfinal of such commission.”
66, requirementaId.,Section adds further that “such local

legislative provide appointmentshall for the ofbody a board
regulationsinadjustment, adopted pur-of and and restrictions

providehereofauthoritysuant to the shall that the said board
may, appropriate subject appropriatein and tocases conditions

safeguards, special exceptionsmake the termsand to of the
harmony general purposeordinance in with its and intent and

general specificin with or rules thereinaccordance contained.”
under sectionzoning appointed,No commission 65 was ever

36:2,the town created a board underalthough planninghad RSA
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disputedthe enactment of theoperation priorin towaswhich
appear, however, that the board hadIt does notordinance.

Itplan” contemplated by RSA 36:13.“master asanyevolved
plan importance,is of and increas-be noted that a mastershould

Rev. 1154.so; be 68 Harv. L.ingly it should not overlooked.
provided ofthe never for a board ad-Furthermore, town had

special31:66, although it had at arequired byas RSAjustment
approved airport zoning regu-meeting, May 18, 1960,ontown

(supp). chapter requiresThis thatunder RSA 424:5lations
(s. III).appoint appealsa board of 7 This board hasthe town

airportpowers respect zoning regu-and with tothe same duties
adjustment under Al-as the board of RSA 31:68-86.lations

board,though III,the town voted to establish such a under s. 7
appointedit has never one.

supportingfor thecuriae, position,Counsel amici town’s con-
that “There adjustmentcedes is no doubt but what a board of

required by N. However,is H. laws RSA 31:66.” heboth and
arguefor the town that the airportcounsel enactment of the

zoning ordinance under ch. 424RSA and the vote to establish a
appeals pursuantof III, Id.,board to s. 7 should be deemed
compliance 31:66,sufficient with RSA even though no members

of such a board have ever been appointed.
agreeWe cannot with position.this The airport zoning law

(Lawspassed in 1941 1941,was c. 145), some sixteen years after
originalenactment of the zoning (Lawsenabling act 1925, 92),c.

upon which RSA 31:60-89 is founded. The purpose of the air-
port zoning law was to guard against particular (RSAhazards
424:2) which apparenthad not become in 1925 and requiredwhich
special treatment. Though there is some overlapping between

(seethe 31:60;two acts RSA RSA II),424:5 they are actually
separate distinct, passedand at different times designedand to

problemsmeet different and needs. We do not that,believe
even though there compliancehad been full with RSA ch. 424,
including appointmentthe of a board appealsto hear from air-
port zoning regulations, this could serve as a substitute for
compliance with RSA ch. 31. Neither counsel for the town nor
counsel for amici curiae has cited any authority for such a
claim, nor are we aware of any.

The board of adjustment, under RSA 31:66-72, exercises broad
and, believe,we vital grantedfunctions byit the enabling act. Its
creation has been held authoritatively to be essential to the
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validity of a zoning ordinance. v. BradleySomers Beach, 155
135;N.J.L. con Concrete Products, BoroughInc. v. Cres­Duff­ of

skill, 509;1 N. J. 1 Metzenbaum, The Law of Zoning, 2d ed.
(1955), pp.ch. IX-c, 679-680, Supp. p. 63;1962 1 Yokley, Zoning
Law and Practice, 59;2d ed., s. see Florentine v. Darien, 142
Conn. 415.

In state, bearingthis uponas the necessity of such a board, we
anyhave decided allegedthat errors the zoningby commission

building inspectoror must passed uponbe by the zoning board
adjustmentof appealbefore any can be taken to the Superior

Court. Carrick v. 99Langtry, 251, 254;N. H. Bois v. Manchester,
104 N. H. 5.

short,In we adjustmenthold that the board of is an essential
cog in the zoningentire scheme of a ordinance, lackingand that
it, the ordinance before us is zoninginvalid as a ordinance.

Counsel for the town argues in the alternative that this is not
zoning■a ordinance, but regulationa setback under the general

police power and that such has been held valid in this state. This
is true. v. Rogers,Sundeen 83 N. H. 253, 258. Yokley,See also
Zoning Practice,Law and ed.,2d s. 164. So considered the agreed

holdingfacts furnish no basis for that it was propernot a exercise
general police powerof the of the Fox,town. Gorieb v. 274 U. S.

603; see v. Rogers,Sundeen supra, the257. On record before
petitionus the should be granted.

Remanded.

All concurred.


