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MeyerBenjamin v. John R. Short.

Argued 7,November 1962.

30,Decided November 1962.

Bell & EspiefsBell and Peter EspiefsS. orally),{Mr. for the
plaintiff.

Cristiano & Kromphold Joseph T. Cristiano orally),{Mr. for
the defendant.

Lampron, plaintiff’sJ. Prior to the view counsel asked that
the jury be allowed to from topwalk the of a hill 1,000about
feet northerly the sceneof of the accident to the intersection
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thegetjurythe toenabletocollided. This wasthe carswhere
the collision.route beforethatalonghe droveclient had ashisview

agree, the Courttobeing unableobjected, and counselDefendant
in thetakento bewasthat the viewthe sheriffinstructed

be notedit mayconnectionIn thismanner.customary and usual
be followedshouldbelievewhich wepractice,the betterthat

ato have madeCourtbeen for thefuture, havein the would
leav-rather thanraisedobjectionthe wasruling whendefinite

the sheriff.ofto the discretionof the viewing the conduct
sur-the control andunderat timesjury,The which was all
theybus, in whichthesheriffs, alighted fromdeputyofveillance

place.the accident tooktransported, at the crossroads wherewere
up thenortherlythe walkedlocation, jurythatobservingAfter
waitingbus wasthe1,000 feet to wherehill a distance of about

them.for
theasking juryeffectthis inthat wasDefendant maintains

plaintiff see what histhe topositionin the ofput themselvesto
constitutes anthe accident anddayon the ofvisibility was

improper experiment.
permissibleare atexperimentsand notIt true that “testsis

Chouinardthe court.”specifically byauthorizeda view unless
purposethe of the view is26, 28.Shaw,v. 99 N. H. However

objects pointedareplaces or whichenable the to observejuryto
mentalprovide them with ato them counsel and thusbyout

understandingin better theof the to be usedpicture, locality
testimony Id.:and evidence in their deliberations. RSAalso as
519:21.

alongtheby juryare of the that the walk takenopinionWe
thepart plaintiffof the traveled the before accidentbya route

facts relevantphysicalwas in the nature of an observation of
Company,the than Flint v.experiment.to issues on trial rather an

it483, AssumingN. H. 485. however that was considered73
of the Trialexperiment say rulingan we cannot that the Court

itdenying defendant’s motion for a mistrial because of was
clearly wrong Langelier,and should State v. 95be overruled.

97, 99; 512,H.Sweeney Willette,N. H. v. 98 N. 513.
Defendant’s motion for a mistrial also based on thewas follow-

During the of the accident theing. bythe view of scene jury,
Trooper, Roy Sederstrom, controllinga State was traffic at the

top the hill previouslyof mentioned. His cruiser was nearby
lights theflashing.with When the left crossroads andjury
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top Trooperthe the the backed his cruiserup hill,to ofwalked
traffic. He is theaway again gotand out and slowed down

partiestheinvestigated shortlyaccident between theseofficerwho
plaintiffwas the called thebyafter its occurrence and first witness

the theupon jury’s return from view.
TrooperIt contended the defendant that this “handled”byis

top chargethe hill to the injurythe at the of as assistant sheriffs
becoming arguesthus an officer of the He further thatcourt.

jury atmospherehis with the created of andassociation an control
prejudicialinfluence over that which to the defendantbody was

gave testimony weightin that it his extra in theunwarranted
of jury.minds the
general be particularrules can formulated as to whetherNo

by parties duringthe or others a prejudicialacts view constitute
45 1128, appropriatemisconduct. A.L.R. 2d 1133. However it is

repeatto here what said in Cloutier Charland,was v. 100 N. H.
jurors.with63, regard parties interminglingto counsel or with

practice discouragedThe should be “since mayit lead to mis-
understandings litigation.” Id.,and extended 64. The same

appliesadmonition to the use officerof an who is a in thewitness
case to control traffic at the view.

nothingDefendant admits there is to Trooperindicate that the
anyhad conversation with the and there is nojury evidence of

any presencecontact other than his at directingthe view traffic.
is McLaughlinThis unlike the insituation v. Union-Leader,

99 N. where492, juror agentH. a with antalked of of theone
parties Jabre,and in Scahill N. 263, jurorv. 101 H. where a sat at
the same in atable restaurant with of the partiesone and conversed

denyingwith her. In motions for mistrials in cases,these the
Trial found,Court theas did Trial Court in case,this that the

McLaughlindefendant had fair trial. v. Union-Leader, supra,a
499; Scahill v. Jabre, supra, 265. This determination which is
in effect findinga thethat verdict was not byaffected the

complainedincidents isof great weight.entitled to No reason
appears why that finding should be-disturbed or the ofaction the
Court set Chagnonaside. v. Union-Leader Co., 103 N. H. 426,
441.

Judgment theon verdict.

All concurred.


