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theplaced uponplaintiff properlywaspartthe of thefault on
justi­(RSA 507:8) the evidence werejuryand the ondefendant

dicta inhad been met.findingin that this burden Whilefied
coastingtheindicated that violation ofthe earlier casessome of

portionsettled of acoasting municipalityor in the thicklystatute
(Osgood Maxwell,v.preclude as a matter of lawrecoverywould

Magown,193; Praded v.35; Daniels,Miller 86 N. H.78 N. H. v.
questionleft the of405), properlyH. the Trial Court88 N.

MacDonald v.by jury.causation for determination the See
365; Blashfield, Cyclopedia2A ofAppleyard, 362,94 N. H.

1503.Practice,Automobile Law and s.

Exceptions overruled.

All concurred.
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Bryant orally),Donald B.Bryant Hinchey&Burns, {Mr.
plaintiff.thefor

for the defendant.orally),BeamisDavis John F.Beamis & {Mr.

upon theagreed byfactsfollowingJ. The wereWheeler,
parties:

Marlboro, Massa-HughesF. died in8, 1956, AliceJuly“On
theher name and name oftime there stood inchusetts. At that

(her thepayable to either and survivorniece),M.Helen Timmins
inaccount, #A73959, Straffordjoint tenants,them a bankof as

es-Hampshire. This account wasSavings Bank, Dover, New
proceedsdeposit $9,000,of the ofJuly 8, 3955,tablished with a

belonging Hughes.Alice F. Thethe of a house in Dover tosale
Hughesname Alice F. alone andopenedaccount in the of waswas

joint 11, Helen M. Timmins. A1955,made on withOctober
29,deposit July$75in this account of on 1955. Onwas made

August 4, deposited $10,751.28,in this account1955, there was
in theproceeds jointthe of a account same bank whichwhich was

(Alice’s sister)had in the name of Elizabeth Chesleystood and
Hughes May 13,Alice F. at the time of Elizabeth’s death on 1955.

All monies in Hughesthis account at the death of Alice F. were
her alone noneby bycontributed and was contributed Helen M.

Timmins.
1955,“From 31, January 6, 1956,October to there were with-

$2,300drawals of byfrom this account Helen M. Timmins. All
of these were to Alicewithdrawals bills of or werepay made
with Alice’s authorization.

May 4, 1956,“On Alice attached the account by a writ which
later in 25,was not entered Court. On 1956,June she attached
the againbank account aby similar which waswrit entered and
which is the basis for this action. 18, 1956,On May Alice

(Exhibitexecuted an #1),affidavit and a withdrawal order for
(Exhibitthe whole account #2), which thebears date of May 21,

1956. These were filed the (Ex-with Bank counsel for Aliceby
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#3). Copies sent at that time AttorneyMbit were to Lewis
representing Helen M.Fisher, Timmins.

possessionM. Timmins had of the bank“Helen book at the
priortime of Alice’s death and thereto at the time when the

papersvarious above mentioned were filed thewith Bank. Alice
the bankdemanded book from Helen M. Timmins whohad

give up.refused to it
agreement partiesof the“By May 23, 1956,on the sum of

$8,832.94 paidwas withdrawn from the account and over to Alice
Hughes. acceptedF. prejudiceThis was without to the claim of

theHughes,Alice F. to whole bank account.
Hughes“Alice F. resided in Dover yearsfor many and lived

her Elizabeth insister, Chesley,with house,Alice’s until the
of Elizabeth on 13,death 1955.May Following this she resided

with Helen Timmins until hospitalshe entered a in Dover on
17, hospitalOctober 1955. She left the 6,November 1955. She

resided with Helen Timmins 12,until November 1955 when she
Nursingentered O’Hearn Home in Dover. On 12, 1956,February

she left the O’Hearn Home and entered Central NursingAvenue
Home where she 4,remained until March 1956. She then resided
with Mathew herBrennan, nephew, at Marlboro, Massachusetts
until May 22, 1956, when she entered Massachusetts General
Hospital operationfor an eye which restored sighther which

gonehad been for many years. On May 29, 1956, she returned
to fall,Brennan’s. After a she entered Marlboro Hospital on

1956,June 3, and she died on July 8,there 1956.
“Prior to the withdrawal of the $8,832.94 this bank account
questionin was onlythe property which Alice had.

“The plaintiffbasis on which the claims the account is that
the the propertyaccount was of Alice F. Hughes during her life-
time, and duringthat that lifetime she jointrevoked the tenancy
nature of the bank account, so that on her death it became a
part herof estate.

“The defendant claims that the bank account remained in
joint despitetenancy, the efforts of Alice HughesF. to terminate

jointthe tenancy, and that' on the death of Alice HughesF. it
became the ofproperty Helen M. byTimmins virtue of RSA
384:28-31.”

The above sections, enacted chapteras 162 of Laws of 1953,
became 14,effective on May 1953. RSA 384:28 reads as follows:

depositor.“On death of Whenever any account shall be
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in the namesin this statedoingin businessanymaintained bank
payable tosuch'persons, andto ofpersons payabletwo eitherof

deathupon the ofshallthem, the said accountthe survivor of
paid inof and bepropertythepersonseither said becomeof

irrespective of whetherthe survivor,with its terms toaccordance
of saidonlyof onedeposited the propertyor not the funds were

time of theat theirrespective or notpersons, and of whether
partthe ofintention onmaking deposits anysuch there wasof
presentadeposit to vest the other withperson making suchthe

or one ofirrespective onlynotinterest and of whethertherein,
joint the to withdrawpersons during righttheir hadsaid lives

anyor thereirrespective of not wasdeposit, and whethersuch
book,book, book, savings accountanyof bank accountdelivery

account,an byor other evidence of suchdeposit,ofcertificate
persons.”making deposit to the other of suchperson suchthe

Nothing contained inprovides:31 “Construction.Section
person makingprohibit thethis subdivision shall be construed to

duringcollectingor the same hisdeposit withdrawingfromsuch
righthad the to with-personnor the fact that suchlifetime, shall

operate defeatdeposit duringor said his lifetime todraw collect
orrights provided person persons survivingthethe herein for

depositor.”such
pertaining to the distribution ofPrior the enactmentto above

joint andaccounts, regulation depositsthe of withdrawalsonly
L., 20, 386:19, which309,in such accounts was R. s. now RSAc.

deposit savingsinprovides anythat a has been made bank“when
persons, payable either, payablein the names or toof two to

deposit, any part thereof, anyeither or the such or orsurvivor,
thereon, paid persons,interest either ofmayor dividend be to said

living not; receipt acquittancebe and the orwhether the other or
the person paid discharge any paymentshall the bank forof so
made.”so

protectionlegislation commonlySuch is classified as a bank
protects making paymentsthe instatute which bank thereunder

ownershipnot in manner affect the actual of theanybut does
deposit depositors claimingthe of andrightsor determine those

Hampshire McMullen,under them. New Sav. Bank v. 88 N. H.
256;v. 26123, 127; Duhaime, 254,100 N. H. Chi. L.U.Chretien

376, 378; 41 L. 596,Rev. Calif. Rev. 605. Under such a statute
deposit orby payablethe one in the name of anotherhimself

equivocal Cournoyerthem is act. v. Bank,to or the survivor an
N. H. 385,98 391.
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respective rights parties,Prior to the 1953 statute the of the
during joint lives, appropriatetheir maketo withdrawals and to
the moneys from ofwithdrawn had to be ascertained evidence
their Mosgofian,intentions and actions. Trust Co. v.Nashua

17, one,97 N. H. Furthermore on the death the survivor19. of
had the theshowing acquired rightburden of that he to the

by giftaccount under of whetherprinciplesome common law
contract, Nolette,inter orvivos, trust, v. 83otherwise. Burns

489, 492; 209, 210;N. H. Tobin,Dover &c. Bank v. 86 N. H.
HampshireNew McMullen, supra;Sav. Bank Packardv. v.

47,Foster, 49; Cournoyer95 N. H. Bank, supra;v. Chretien v.
Duhaime, supra. proofThis entailed of the intention of the
depositor during joint presentto thevest other their lives with a
interest, his rightand of intention as to the other’s to withdraw

appropriate any moneyand to so withdrawn.
surroundingof the proofBecause difficulties the of the intent

depositor, death,of the after itespecially suggestedhis had been
way remedy“the best tothat this situation would be legislative

remodelling ofof the entire law donative bank accounts. There
separatebe a banktype depositshould of book, stating succinctly

giventhe effect be the deposit, duringto both the life of the
depositor and after his 53 103,death.” Colum. L. Rev. 116.

A after the infew months enactment 1953 of RSA 384:28-32
followingthis court made the statement: “The recently enacted

provisions of 1953, 162,c. designedLaws were to anyeliminate
question rightof the of the personssurvivor of two uponnamed

one,an such as to ownershipaccount this paymentand of the
”‘uponaccount the death either persons.’of of said Cournoyer

Bank,v. 385,98 N. H. 393.
in considering jointLater a involvingcontroversy accounts

Bradley State,in v. 100 H. 232,- 235,N. courtthis said: “The
questioninaccounts were created theby duringdeceased tenant

his lifetime with his own funds the survivingand now tenant
ofknowledgehad no their until dayexistence the of the co-

depositstenant’s death. suchFormerly, were not effective to
give ownershipthe survivor any or interest in the accounts ....

now,They however, become ‘the property of . . . the survivor’
by (RSAvirtue of the inadopted 384:28-32).”statute here 1953

.recentlyMore this said:court “The statute [RSA 384:28]
clearly designed the ownership jointwas to make survivorshipof

accounts more certain . the clearly. . statute is remedial in
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put the uncertainattempt to at restlegislativenature and was a
gifts . . .litigation predicated theoryon the ofresults attendant on

emphaticin and clear terms aexpressedLegislatureThe has
rights survivorshipjoint with ofpurpose to make bank accounts

permit.” Parenteaucertain circumstances willeffective and as as
92, 94,N. H. 95.Gaillardetz,v. 103

intent ofpurposethe and RSAlanguageThe of this oncourt
objectmisunderstanding. Its isroom for384:28-32 leaves no

depositor, propertythe thesurvivor,the at the death ofto confer on
rightthe of beneficialright complete with attendantownershipof

provisionsthe ofenjoyment of an account maintained under
imposed theformerlysection It the burden on28. eliminates

giftthe of a valid orsurviving joint provetenant to elements
Gaillardetz, supra;Parenteau v.agreement.of an enforceable

acquiescedHughesAlice F. in376,L. Rev. 395. Had26 U. Chi.
upjointas a account to the timethe maintenance of the account

Timmins’ rightthe Helen M. to thedecease,of her defendant
at Alice’s death.clearly have become absolutebalance would

v. 103 N. H. 92.Gaillardetz,Parenteau
depositor Alice, deceased, duringthe nowIn this howevercase

showingthe theuponher lifetime took herself burden of that
inhad no beneficial interest thedefendant Helen Timmins

her, that theaccount, against alleging proceedssuitby bringing
property depositor Alice,the of thewhollyof the account were

withholdingand Helen the bank book.wrongfullythat was
Alice and hertried,Before the action could be died executor now

seeks to maintain the action.
plaintifftheAlthough agreedit is that executor claims the

the theupon propertyaccount the “that account was ofbasis
agreethe Helenduring lifetime,”Alice her defendant does not

positionand in effect theplaintiff’s correct,that the claim is takes
material,RSA 384:31 this is not because atthat under Alice’s

ownership of thedeath, by virtue of RSA 384:28 account became
Helen,in survivor.vested as

plain byIt is that the statute the survivor has been relieved
establishing gift rightsof a or inanyof burden contract order

presumption jointagainst pre­to overcome the tenancies which
vailed before the statute Bank Tobin,was enacted. Dover &c. v.

supra.209, 210, statute, terms,86 N. H. However the by its had
upon any rightno effect of Alice to withdraw or collect the account

during providedher lifetime. 384:31. It alsoRSA that the fact
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rightstheAlice should not defeatrighta inor existence of such
{Id.) “uponif theHelen as survivorprovided the statute forby

being in the namesthe maintaineddeath of either” account was
384:28.both, to either and the survivor. RSApayableof

■ righthad the toagreed onlythat Alice notThe facts indicate
sought toduring lifetime,her but alsothe accountwithdraw

doing itduring lifetime, all that wasright byexercise herthat
In-John Hancockpossible her that end. Seefor to do toward

indicate216, TheyN. H. 218.Sheridan,surance Co. v. 104
exercisingin her admittedfurther unsuccessfulthat she was

being inpower bythe so notright because “she lacked to do
the bookpossession pass book”;the and that she demandedof

give up.”itof the defendant refused to“who
questionagreed lightthe facts shed no on the ofHowever

attemptsucceeded in her to collect theAlice,whether had she
the toaccount, againstwould have been- entitled as defendant

proceeds theenjoymentthe beneficial use and of the of account
rightafter free or interest the defendant.withdrawal, anyfrom of.

Coumoyer Bank, 385, 392, supra.v. 98 N. H. This remainsissue
byto be determined the Trial Court.

If it give upis found that the defendant refusal to theHelen’s
justi­account the rightbook on demand of Alice was without or

fication, wrongful inequitableso as to constitute or uponconduct
partthe of thatHelen, and but for this conduct Alice andcould

would have the entire account,withdrawn and thereafter would
have been entitled proceeds,to the beneficial enjoyment of its
then Helen is not entitled the acquireto account. Helen notmay

righta under the wrongfulstatute because hersolely inequitableor
conduct caused the subjectaccount to become the operationto
of the statute. Harrington (D.C.v. 186 F. 2dEmmerman, 757

1950).Cir. See v. Swofford, App.Ill. It327 55. doesSwofford
not matter whether this groundresult is reached theon that a
constructive intrust favor of imposedAlice’s estate bewill on

the preventaccount to unjust (Pateyenrichment Peaslee,v.
29)101 26,N. H. jointor because the account will not be considered

to have been lawfully upon“maintained” as such the death of
Alice, meaningwithin the of RSA 384:28.

Although the declaration in the brought bywrit allegedAlice
that Helen was the“wrongfully withholding” book,bank the

allegationmere was not of depriveitself sufficient to Helen of
an interest in the account as a matter of law. See Sheridan v.
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plaintiff proveto thatis on the395 306. The burdenLucey, Pa.
persons inthe whosethe of twoalthough Helen was survivor

during herstood, Alice was entitledjointnames the account
appropriateandcollect the account toto withdraw andlifetime

done so but foruse and would haveproceedsthe her ownto
inpartthe of Helen with-wrongful inequitablethe conduct onor

Roseberry,Adm’r v. 120passbook. Kendall’sholding the See
Mich.498; Chamberlin, 344 399.Vt. Potter v.

Remanded.

concurred.Blandin, dissented; the othersJ.,

objectivesI the sensible ofBlandin, J., dissenting: approve
applicationinI concur theRSA but am unable to384:28-31,

beforeopinion to the recordby majoritythe made theof statute
clear mefacts, appearsthe it toreciting agreedus. againWithout
inescapablebriefs, lead to certainthat, theyconsidered with the

conclusions.
lifetime, fullduring her maintainedAlice,The first thatis

unqualified right to withdrawownership of the account with an
behalf,herplaintiff,The inat time.proceeds anyand use all the
Therethe makes no denial.brief,in and defendantso asserts his

the defendant’s brief that shesuggestiona inis not a scintilla of
depositingift otherwise, the whileinterest, byhad orany Alicje

right toanythe claim that she hadlived. Nor does defendant
during Alice’sthe Alice for reasonanywithhold bank book from

agreesthe in her briefthe defendant evencontrary,lifetime. On
“collect”alive, rightthat Alice had the to andwhile “withdraw”

theguarantees rightthat 384:31funds,all the and “RSAadds
” —during appearstime . . . it does. It thereforewhichlife

plaintiffthat the has his burden ofto me sustainedconclusive
duringthat Alice no interest her lifetime toproving transferred

the defendant.
dispute In the agreedThe does not this conclusion.defendant

brief, upon groundin her thefacts and her she rests case sole
duringthat the from Alicesuccessfullysince she withheld book

proceedsthe thelifetime,the latter’s statute awardedautomatically
upon interpretationAlice’s an ofto her death. That such RSA

possessor jointenable an a bankch. 384 would obdurate of book
preservedrights, section 31 of the statute carefullyto defeat which

depositor during encourageto the her and would alsolifetime,
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fraud and inequitableother conduct, plain requireis too to
argument. The opinion recognizesmajority wrongfulthat a
withholding jointof the bank book does not cause the account

subjectto become operationto the Harringtonof the statute. v.
(D.C.Emmerman, 1950).186 F. 2d 757 ItCir. also holds that

Alice possibledid “all that it was for her to do” to recover the
book. See John Hancock Co. v. Sheridan, 104 N. H.Insurance
216, 218.

Viewing the in entirety,record its I find no warrant thefor
pivotal assertion opinionin the majority agreedthat “the facts
shed light questionno on the of Alice,whether had she succeeded

attemptin her to collect the account, would have been entitled
againstas the defendant theto beneficial use enjoymentand

proceedsof the of the withdrawal,account after free anyfrom
right or interest of the defendant.” Indeed, it seems to me the
record it plainmakes abundantly that Alice righthad such a
and, as previously stated, that her burden of proving it under
RSA ch. firmly384 is established.

In summary, the majority opinion gratuitously suggests to the
defendant mightthat she have righthad a depositto the or a
portion of it during Alice’s lifetime. Such a right she not only
never has claimed, but has admitted she possess.did not I
believe that the result reached theby opinionmajority is with-

supportout in the record.
I givewould judgment plaintiff.for the
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