
408

received from the defendant the plaintiffless cost to which the
put performing partwould have been in ofto his the contract.

jury however,The should have been further instructed itas was
not, it at the timethat should consider whether the defendant

perform part plaintiffthe contract, mightrefused to its of the
logswith effort and without undue risk have sold thereasonable

the buywhich defendant had contracted to to someone else at a
price plaintiff’s cuttingof and themdeliveringabove cost to such

purchaser purchasers. jury find,other or If the should so and
(5the is Corbin, Contracts,burden on this issue on the defendant

212)1039, p. plaintiff’s damages byS-. would then be measured
pricethe thethe difference between contract to defendant and

price plaintiff reasonably logsthe the have obtained thecould for
sales, their market value at the timeby a new sale or that is and

partiestheplace performancefor of the contract between to this
(Rev. ed.) 1378, p. 3848;s.Williston,action. 5 Contracts RSA

346:64.
findingthecharge jury’sThe error in the did not affect that

plaintiffthe but merelythere should be a verdict for its amount
beseparateis a matter. The retrial should therefore lim-which

damagesited to the of the and amount of to whichissue measure
plaintiff Lampesis 306,the is N. H.Comolli,entitled. v. 102 308.

New trial.
All concurred.

Hillsborough,
No. 5074.

Tierney.J.State v. Michael

Argued January 2, 1963.

February 21,Decided 1963.



409

Greenhalge,T.Attorney General, FredericMaynard,William
Danais, county attorney,and ConradAttorney GeneralAssistant

(Mr. Greenhalge the State.orally), for

(by orally),brief and for the defendant.Catalfo, Jr.Alfred

Michael J.Lampron, charged TierneyThe indictment thatJ.
the night-hour inforce and about the of 8:00 o’clock“with arms

1961, building. one . . .day August,of the . . of the oftime 2nd
Manchester,. .. at 31 Auburn Street in .Myslivy . . situated

monies, goodsdid break and enter with intent the andfeloniously
Myslivy, building. in the then andof the said . . saidchattels

takebeing, steal, rob,there did andfeloniouslythere then and
carry away.”

Inprototype.not recommended as a viewThis indictment is
relating burglary breakingto andthe of statutesof intricacies our

41)(State N. theentering Mihoy, 38,v. H.buildings 98and
particularan indictment thereunder calls for carepreparation of

case, questionthis the is raisedpart prosecutors.the of Inon
orchargedthe is under RSA 583:3 RSA 583:4.whether offense

v.Statecarry penalty.these the sameBoth of sections Cf.
for theIf the word “to” is read wordMessenger, 58 N. H. 348.
quoted por-thefrom the end of abovethe seventh word“did” as

ofinallegesit an offense violationclearlyof the indictmenttion
actuallyarticleofdescription anyThe omission of aRSA 583:4.
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■stolen is also substantiation that an under that sectionoffense
309; Baysbeing charged. Fogg, 308,was' See v. 92 H.State N.

.State, 37; 46, p.v. Ind. 262­Jur., Burglary,240 9 Am. s.
It is the breaking enteringand iswith felonious intent which

the prohibited Skillings,essential to v.byoffense 4. Statesection
N. 203, 208;98 H. 2 Procedure,Wharton’s Criminal Law and s.
■410, p. drawn,30. As the literally chargedindictment both

breaking entering, although conjunctionand larceny,and no
preceded allegation.the latter larcenyAn intent to commit

(Statein a charge larceny Wilson, 139;is included of v. N.59 H.
132)Carson, charge respondentPetition 141 Me. and the that theof

Wilson,steal” a charge“did is that he intended to steal. State v.
The Trialsupra. juryCourt instructed the that the defendant

being tried for of bywas a violation B.SA 583:4 and their verdict
jurythe must have found him of thatguilty offense. State v.

Story, 97 N. H. 161.141,
To be valid an indictment need not “aconform to scientific

system allegations.”of Ball, 62,State v. H.101 N. 63. “The
administration of criminal law be inshould conducted accordance

thewith dictates of Carson, supra,common sense.” Petition of
“In light any complaint134. the of modern conditions or in-

be adequatedictment should considered if it informs the defendant
the‘of nature and- cause of the with sufficient definite-accusation

so he prepare supra.ness’ that can for v. Ball,trial.” State We
of the opinionare this indictment thatmet test.

The state provingthe burden of entrythat thehad was made
theby defendant thewith felonious intent larceny.to commit

v. Skillings, supra.State There was evidence that the defendant
entered buildingthe in which he window,was found by breaking a
hoisting uphimself parkedon a truck nearby and jumping inside.
There was thattestimony he “hidingwas found under a bottom

rack,”of a in the Citystockroom of:the SupplyMotor Service and
buildingtheCompany, which he had entered. There was further

evidence that followingthe morning a file cabinet in the office of
the wascompany “jimmied”found damaged.and A police officer
testified that the questioneddefendant when by him the policeat
station “Isaid must have been in there money.” juryafter The

properlycould onfind the evidence that the defendant broke
and theentered building questionin with intent to commit a
larceny which was the issue partiessubmitted to jury.the The
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made aboutentrythe that the atduring course of trialagreed the
daytimein theof wasevening Augustin secondeight o’clock the

583:4.provisions of RSAwithin the

Exceptions overruled.

All concurred.
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