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made aboutentrythe that the atduring course of trialagreed the
daytimein theof wasevening Augustin secondeight o’clock the

583:4.provisions of RSAwithin the

Exceptions overruled.

All concurred.
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Faulkner, Plant, Hanna & N. Michael Plant{Mr.Zimmerman
fororally), plaintiff.the

Booth, Wadleigh, Langdell, Starr & Peters and Robert L. Chiesa
orally),Chiesa for the defendant Travelers Insurance Com-{Mr.

pany.

Quint QuintGeorge P. L. orally),and Wilder for{Mr.Cofran
the Company.defendant Merchants Mutual Insurance
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(Mr. III orally),L. BellEspiefs ErnestBell & Bell and Peter S.
Goewey.for the intervenor

findingsPer curiam. The of the Trial Court with reference
partinprecedingthe circumstances the accident were asto

try it outBarrett,follows: G. took the car to on“[Barrie Sr.]
it inAugust 2nd, 1960,or about 1st or and he had continuously

1960, thepossession August 7,control and until date andhis
injuries intervenor,time of the accident in to thewhich resulted the

Beverly Goewey.
3, 1960, Barrett,BarrieWednesday night, August“On G. Sr.

Pontiac, Inc., Kononan,Johngeneral managertold the of Elmwood
the He was advised thatbuythat he wanted to 1955 Chevrolet.

Barrett, domefather, Raymondbe necessaryit would to have his
Barrett,evening August 4, 1960, Barrie G. Sr.in, Thursdayand on

signedBarrett four forms which had notRaymondand . . .
signedhethe time of his and also acompleted signing;been at

partlybeen filled out in thestatement, which hadcustomer’s
handwritinginhandwriting Barrett and theRaymond partlyof

paid at time.moneyNo was down thisof John Kononan.
“ signing,had, previous to the advised[Raymond Barrett]

insurance onproceedsthat the from the collisionMr. Kononan
paymentpaidbe as the downautomobile would overthe 1954

Raymondthen advisedreceived. Mr. Kononanit waswhen
ten-day plates wouldBarrett, Sr. that theand Barrie G.Barrett

arrangementthethatFriday, testimonyand the wasreadybe on
Barrett, Sr. onpicked up by Barrie G.theythat were to bewas

paymentthe downalso some discussion ofFriday. There was
theThe certificates forthe collision insurance.coming from

byout theAugust 5, 1960, were madeplates, datedten-day
stampedBoccia, plates bywereten-dayand thesalesman, Mr.

At someMr. Kononan.and left on the desk ofMr. Kononan
mailed, andplates theywereten-daythe for thetime certificates

August 11,onVehiclesby Registrythe of Motorwere received
1960.

that he went to ElmwoodBarrett, testified“Barrie G. Sr.
plates pickbut he did notpick up thePontiac, FridayInc. on to

thepassedhe Elmwoodnight, althoughandup Fridaythem on
August 6,the 1960 severalpremises morningon ofPontiac’s

quarter mile, less,of a more or from thetimes, onlyand lived a
have thepick up plates.he did not the He did not downgarage,
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upgarage pick theFriday when he the topayment on went to
1960, gotoplates. 6, he decidedten-day Saturday, AugustOn

car.platesYork . . dealer on theCarthage,to . with theNew
trip Carthage anyone garage.He never the to at thementioned to

Carthage, platesHe the on thego York,did to New dealerwith
trip.in thequestioncar and the occurred on returnaccident-

Raymond and firstBarrett John Kononan learned of the accident
August 8,on 1960.

. .“Raymond broughtBarrett the collision insurance check .
when it it be-by him, gavewas received and to John Kononan
cause he had been informed‘givenhad his word.’ John Kononan
on the Finance wouldFriday Hampshire Companythat New
accept papers, Kononan,the thathe,finance and John testified

telephonedhe Friday, August 5th,Barrett soRaymond on and
• Raymond Barrett,informed him. in his testimony, denied that

telephonethere anywas such call or conversation.
“The happenedwitnesses testified that did notthey know what

plates,to the butten-day agreed ten-day platesall were that the
”were never the carattached to 1955 Chevrolet .

The Court also found and ruled follows:as
all the the that it probable“On evidence Court finds is more

than that the onpaymentotherwise down the 1955 Chevrolet
theby proceedswas to be made of the collision insurance theon

platesChevrolet,1954 and that the ten-day pickedwere to be
up the makingand to 1955 Chevrolet at the timeattached of the
of the and thepayment, partiesdown that it was intent of the

be completed time;that the sale to thatwas at that this not
having been at the timedone of the accident the defendant

Pontiac,Elmwood Inc. was the theowner of 1955 Chevrolet.
Barrett,“The that permissionCourt finds Barrie G. Sr. had

operate questionto the vehicle in inmotor Keene and its environs.
The finds tripCourt further that the and from Carthage,to New

scopeYork was thebeyond expressed impliedof the or permission
”given Barrett,to Barrie Sr.G. to use the 1955 . .Chevrolet . .

We are of opinionthe that the andfinding ruling that Elmwood
Pontiac, theInc. was owner of the 1955 Chevrolet at the time
of the accident by evidence,was warranted the and the exceptions
thereto are Theoverruled. evidence indicated that Thursday,on
August 4, 1960, parties agreed upon sale,the the terms of the
including pricethe of $775, the necessary papersand that were
executed. However, no down thenpayment was made itand
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was that in majorunderstood this be met partwould from
proceeds of thecollision insurance on 1954 Chevrolet payable to
the partiesdefendant Barrett’s thefather. Had intended to
transfer title itpayment,before was reasonable to assume that
the temporary plates papershave beenwould issued when the

August 4, it proposedwere executed on then1960. Instead was
platesthat temporarythe should be made available and the

payment upondown made the following day.
Payment Pontiac,in the sum received by$420of was Elmwood

Hampshire AugustInc. Finance onCompany Saturday,from New
bythe be the6, paymentHowever down to made Barretts1960.

received,then and the defendant Barrett had nothad not been
plates, possessionintemporarybeen but remainedfurnished with

theplates. fact,In collision in-of the vehicle and the dealer’s
norissued,neither delivered to Elm-$320surance check for was

Pontiac, Inc., until after the accident. The evidence as awood
finding rulingthe and that title remained inwhole warranted

time of the accident onPontiac, Sunday,Inc. at theElmwood
August 7, 1960.

thequestion then becomes record sustainsThe decisive whether
trip Carthage, Newthat the tofindingthe of the Trial Court

implied per-scope expressedthe orYork, the of“beyondwas
BarrettappearsBarrett use the car. It thatgivenmission” to to

Monday, August 1,it out on eithertrytook the automobile to
constantly in hisAugust on,From then it wasTuesday, 2.or

theSunday, August 7, of thedaycontrol untilpossession and
time, first turned overAt either the car wasno whenaccident.

placedthereafter, anywere restrictionsgaragethe orto him at
tofact, nothingIn whatsoever was said himupon use of it.his

matter, by anyone.upon thisbearing
August 3, Kononan,Barrie toldnight,WednesdayasearlyAs

Elmwood,of atcompletein control salesmanagergeneralwho was
advised that asbuy the Chevrolet. He wasthat he wished to

father,him have his an oldfor tonecessaryit bea minor would
Kononan’s, conditional salesign thecustomer ofrespectedand

that time theday. Atfather did the nextThis thecontract.
Hampshirefrom the New$420check forexpected theparties all

fi-Actually, theshortly.Corporation be deliveredtoFinance
payablecheckissued itsthe andapproved loancompanynance

told KononanThe Barretts alsoFriday, Auguston 5.Elmwood,to
on Barrie’sthe insurancerepresentingcheck for $320,thethat
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—previous car, would be delivered to Elmwood within a daysfew
which it was. But previously, Saturday, 6,on August daythe
when Barrie left for Carthage, receipts journalthe cash of Elm-
wood that itshows received and credited the check$420 toward

purchasethe price of the car.
presentedThe practicalsituation a one whichis should be

dealt Theaccordingly. youngwith car was turned over to a
— —man still a minor with no restrictions whatsoever on its

use, possessionand allowed to remain inwholly his and control
nearlyfor a week and until the time of the accident. The seller

purchase pricehad over half the and thereceived assurances that
paid Pontiac,be in theshortly.balance would Elmwood Inc. was

selling policy “everythingbusiness of cars and it its to dowas
accomplish inreasonable” to this end. It was not its in-only

Barrett,thesatisfy father,terest to defendant but also his a
valued customer who had shown his desire that his son should

Marcoux, 450,the car. Travelers Ins. Co. v. 91 N. H.have Cf.
passed, yetnot forThough452. the Court found that title had

purposes certainty.intents and the sale apracticalall was
“itFriday, August 5,testified that on wasKononan [the deal]

”. In the minds ofclosed as far as we were concerned ...
purchase theobligatedthe to auto-parties, Barretts wereboth

including the lack ofcircumstances, anyIn all themobile.
use,on its weplaced any restrictionsevidence that Elmwood

that usesupport findingthe itsthe record fails tobelieve that
Carthage beyond thetripround to wastwo-daytheto make

Barrie Barrett.permission given toscope of the
tripimplied consent to theappearsit thatcontrary,theOn

partiesthe and theof conduct ofimplicit in the coursewas
Gore,v.&c. Ins. Co. 99circumstances. Standardsurrounding

Practice, 4365;s.Law &282; Appleman, Insurance277,H. 7N.
regardless of the fact897, is so898. Thisalso,see 45 C.J.S.

in advance.plansBarrie’snot notified ofwasthat Elmwood
Bonding282; Massachusettssupra,v. Gore,Ins. Co.Standard &c.

H. Aetna104 N. 417. SeeCo.,MotorCo. v. Burrows&c.
95, It reason­N. H. 99. wasChandler,v. 89Insurance Co.Life

includingentirety,insituation itsin view of thesuppose,toable
convictionand Kononan’spartiestheconduct ofpreviousthe
concerned,Elmwood wasas far as“was closed”the dealthat

been refused to Barrienot havepermission wouldexpressthat
Insurance Law &Appleman,requested it. 7he SeeBarrett had
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“thefinding thatIt the Court'sfollows thatPractice, s. 4367.
permission given”of the . . .scopethetrip beyond. . . was

Ins. Co. v. Insuranceupheld. EmployersAm.Seecannot be
93 H.Co., N. 101.

isthe would warrantfindingthe which evidenceonlySince
permissionhad thedefendant Barrie Barrettfinding that thea

being madethe use which wasthe to make actualof owner
Theoccurred, that the defendantit followsthe accidentwhen

pendingtheobligatedis to defendCompanyInsuranceTravelers
anysatisfyGoewey,intervenor and tobrought by theaction

Itcoverage provided.theup to limits ofjudgment therein,
Companyplaintiff Peerless Insurancethat thelikewise follows

the limits ofliable, obligated payand to withinsecondarilyis
coverageas the limit ofjudgment exceedsanyso much ofpolicyits

defendantTheCompany.by The Travelers Insuranceprovided
obligationis under noCompanyMutual InsuranceMerchants

pendingin action.any judgment theor to payeither to defend

Remanded.

All concurred.
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