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it record before us we are notingly rule that is not. On the
chargedoran who has refused to settle isconcerned with insurer

making the settlement. Dumasnegligence or bad faith inwith
371;140; Douglas Company,N. H. v. 81 N. H.Company,v. 92

Settlement,forKeeton, Liability Insurance and Responsibility
(1954). theTherefore it was liable forHarv. L. Rev. 113667

$10,000 for both actions which it haspolicy limit of and costs
theupon full amountplus judgmentthe date ofpaid, interest from

in RSA 524:l-bjudgment computedthe accordance withof
paid.has(supp) it notwhich

Remanded.

All concurred.

Rockingham,
5064.No.

Sayers Treev. Ralston Service.Robert A.
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plaintiff.for theorally),brief and(byCharles F. Hartnett

(Mr.Joseph P. Nadeau NadeauHinchey andBums, Bryant &
the defendant.orally), for

brought againstaction aThis a common-lawDuncan, J. is
personaldamages injuryforto recoverparty tort-feasorthird
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by consequenceemployeesuffered an of the of Haverhill incity
city paid compensationof which the the employee workmen’s

pursuant Compensationto the Law.Massachusetts Workmen’s
L., provides partMass. G. c. 152. the asSection 15 of statute in

compensationthe injury payablefollows: “When for which is
increating legal liabilitywas caused under acircumstances some

respectperson damagesthe to in thereof,other than insured pay
employee option proceed againstat his either at law thatmaythe

damages compensationperson againstto recover or the insurer for
except provided, againstnotchapter, but,under this as hereinafter

compensation paid thechapter,If be under this insurerboth.
enforce, or in its own name andmay employeein the name of the

person,benefit, if,of and inliabilityfor its own the such other
compensationthe claimed or receivedany employeecase where has

proceeddoesinjury,six months the the insurer notwithin of
perioda nine months after saidliabilityto enforce such within of

In either eventemployee proceed.the so the suminjury, may
insurer unless such sumrecovered be the benefit of theshall for

If the insurergreater paid employee.than that it to theis by
paidthe shall be thefirings the action four fifths of excess to

he shall retainbringsif the the actionemployee, employeeand
152,c.L.,Mass. s. 15.the entire excess.” G.

citysteps by employerwere taken theearly May 1958,As as
liability for the accidentof the defendant’slooking to enforcement

provisions. Theforegoing statutorythe12, 1958 underof March
and in turncity solicitor,Haverhillreferred to thematter was

employeein the name of theHampshire counsel. SuitNewto
Superior byCourtRockingham CountyinSayers was instituted

14,January 1959.writ dated
citythe of Haverhillmoved thatAt the trial the defendant

plaintiff, and likewise movedpartyadded” anamed and as“be
brought byit theground that wasaction on thedismiss theto

injury.offrom the dateexpiration of nine monthsthecity after
denied,plaintiff wascity partythe ato add asThe motion

ofCity. . . that the Haverhilland ruledit “foundalthough was
jurythehearing, partin beforein Afterpartya interest.”is

the defendant’sCourt deniedthe the Trialpart jury,in withoutand
theupon citycontention that wasgrounded thetomotion dismiss

exceptionsitsrecovery. supportIn offromby statutebarred the
Employersof the inupon language courtreliesthe defendant

Co., 504,Ford Motor 335 Mass.Ins. Co. v.LiabilityMutual
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507-508, periodthe the em-to the effect that after nine-month
ployee righthas the bring against“alone to the action” the third

construing periodparty, and “the nine month as a limitation
on right bring partythe of the insurer to the third action.” As
the understood,cited case is it propositionstands for the that a
compensation notinsurer is entitled to reliefdeclaratory against
a third party tort-feasor when no has broughtaction been within

periodthe by compensationnine-month fixed the Itstatute. is
not controlling of the case before us.

Under the law,Massachusetts the plaintiffof theauthority to
maintain a againstcommon-law action a party pre­third is a
liminary question the judge,for whether the action byis the
injured employee (Nealon, 218)petitioner, 213,334 Mass. byor
the insurer in the name employee.of the Murray v. Rossmeisl,
284 263, 267; (1stMass. Hobart v. F.O’Brien, 735,243 2d 740

1957).Cir. In the case before the preliminary question pre­us
sented theby defendant’s properlymotion was determined by

uponthe judge, evidence which warranted the finding and ruling
made.

Furthermore, the- issue is one not available to the defendant
defense, longas a it protected againstso as will be double recovery,

as will this defendant. Dreher Realtyv. Company Inc.,Bedford
385,335 Mass. was decided a month Employersbefore the case,

supra, relied upon the Itby defendant. awas common-law action
against a partythird defendant brought by compensationthe

injuredinsurer in the name of the acceptedafter sheemployee had
compensation twenty-oneand months after the injury. partAs a
of compensationa settlement made more than sixteen months

brought,after the suit relinquishedwas the insurer had its interest
pending employee.in the action theto Evidence of these facts

held to properlywas have been from bywithdrawn consideration
jury.the The Court theheld that insurer’s conduct “was of no

defendant,concern the party]to but was aentirely matter[third
injuredthe employee”between insurer and the and concluded:

permitted“Here the . notdefendant . . should be to defeat or
againstdiminish the by showing negotiationsitrecovery between
injuredthe employee contrary holdinginsurer and the ... A

conferringwould result in a the thirdupon party wrong-windfall
391,Id.,doer.” 392. We that the defendant’sconclude motions
upon ground a««t the broughtto dismiss the action bywas the

Hobartproperly (1stwere denied. v. F.city 243 2dO’Brien, 735
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1957) supra. also, Becker v.Cir. See Eastern Massachusetts Street
Ry., 435; Foundry Co.,Mass. v. Molders 342279 West Mass. 8.

uponThe defendant’s for nonsuit directedmotions and verdict
ground negligencethe that no evidence of the defendant’sthere was

plaintiff negligent acontributorilyand that the was as matter
The evidence indicated theof law were also denied. thatproperly

defendant was the Haverhill Electric toengaged by Company
12,in threecut down a dead elm tree Haverhill. On March 1958

of the and three of theemployees employees city,defendant
including converged uponthe of theplaintiff, the scene accident.
Pending citythe the Ralston the crew whicharrival of crew

trimming afirst, maple seventy-in tree someengagedarrived
question.elm in far asawayfive feet from the So removal of

of crew was tocityelm was concerned the function the removethe
debris.

generalto theconflicting practiceThe evidence was as whether
limb from the tree theto remove a severed beneath beforewas
proceeded, to whethercutting cityof a limb and as thesecond

tree,beneath the or to untilcrew was to take debris from wait
moved under the thebyit had been out from tree Ralston crew.

limbs theany event,In one the lower was cut from elm andof
ground Ralstonincident,to the without and a employeelowered

trimpower proceededsaw to the brush from theusing a outer
being done,this the plaintiffthe severed limb. While wasend of

parkedtruck thecityat the a which was nearremained rear of
feet elm on thesouth of the samemaple seventy-fivetree about

of the street.side
ground partiallyandthe first limb had been lowered to theAfter

Cloutier, “topper,”and the Ralston wasoff,trimmed while
to a second limb someropes preparatory removingtherigging

theand two feet above where firstthirty groundfeet above the
powerplaintiffbeen the advanced with a saw tocut,limb had

Cormier, employeethe street. a second oflyingthe first limb in
standing indefendant, the street near the fallenthe was then

rope Cloutier, in theholding lowering tree,the which waslimb,
limb. the third employeeremoval the secondplacing Hardy,for of

standing sidewalk,defendant, upon facingthen theof the was
them,Cormier, with the fallen limb between and bothtoward

in watching Cloutier.engagedhe and Cormier were
him rigit took ten minutesCloutier testified that about to

he to saw on theropes before commenced second limb whichthe
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directlyextended the limb in proceededabove the street. He then
with a hand saw to cut the second limb from the tree, and had
been sawing for about four theminutes when limb broke and

plaintifffell the ground, strikingto the in the back.
plaintiff’stheBeauvais, engagedforeman trimmingwho was in

the maple, upthe plaintiff goinstructed “to and cut them limbs
getso we could them of the waythat out and load them in this
part job.”that wastruck, plaintiffof our The thattestified

powerwhen he started with his saw thetoward limb in the street
he theriggingCloutier was the second limb. When arrived at

limb, plaintiffthe again upfallen looked at Cloutier and saw
rope plaintifflimb.tyingthat he was the to the second The

thepower street,his and commenced to cut limb in thestarted saw
sawingit. He been about four minutes andbending over had for

cut, uponfellhad started a second when the second limbpossibly
he thehim. he testified was not sure ofcross-examinationOn

itsawing,that been that could have beenlength of time he had
again it or threeseconds,a of a few and that was “twomatter

minutes.”
rope,the a few feetCormier, holding lowering stoodwho was

on it.commenced to sawaway Sayersfrom the fallen limb when
two minutes” beforesawingHe that was “aboutSayerstestified

of thesawing, the slack endplaintiffthe fell. As the waslimb
thelimb, instreet under the fallenlowering rope lay in the

golet ofcutting. Cormierplaintiffwhere the wasvicinity of
the slackpulleffort torope right hand in anholdingthe with his

away,”feet“three or fouraway working,where wasSayersfrom
hadBecauselimb Cormierdid so the second broke.and as he

to hold the limb fromhe unablehand,one wasrope onlythe with
thatwarning atSayerstoSayers. Any shoutedfalling upon

powerof saw.the noise hisbecause ofhave been uselesstime would
foreman,was the defendant’s“topper,”the who alsoCloutier,

he lookedthe second limbrigginghe wasthat whiletestified
sawthat when he lastfive andsouth four or timesthetoward

leastcitythe truck “atthe rear ofstanding atSayers he was
He that whenthe elm tree. testifiedfromawayfeet”twenty-five

saw,his therehandthe second limb withto cuthe commenced
fourhe sawed for three orlimb; and thatbeneath thewas no one

operate.topower saw commenceSayers’hebefore heardminutes
power saw“the I heard thethat minuteAlthough he testified

deposition he hadthat onhe concededstopped sawing,”Istart
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“kepthesaid sawing poweron for ten or fifteen seconds after the
saw started.” questions depositionThe and answers on to which

referred,he thus “true,”and which he were weretestified as
“Q. right, 43, questionfollows: All Pagelet’s see. 396 and

following. long period by‘396. And then how a of time went
from youthe time the until the limbpowerfirst heard saw broke

afterward, throughIt very wayand fell? I wasn’t halfshortlywas
power stopped sawing, rightthe I the Igoing,limb. heard saw

question youthen and there it That the and answerbroke.’ is
gave? Q.Yes. be a matter half a minute?A. ‘397. Would it of

itNo, be less than Ten or fifteen seconds? Justwould that. 398.
questions you gavethose the in yourabout.’ Aren’t and answers

deposition? A. Yes.”
dutythey had aBoth Cloutier Cormier thatand conceded

being sawed,limb it wasanyoneto warn beneath the second while
topperrequired the waitthere was evidence that custom thatand

toground up commencingcut beforeuntil the limb on the was
acut second limb.

employeesits were under noargumentThe thatdefendant’s
theplaintiff he a under secondduty positionwarn the if tookto
hypothesissawing uponbased alimb while was it isCloutier

accept. argumentIts itto thatjurywhich the did not have
warn,failure tothe of the defendant’sto issuewas error submit

“sawing the limbin offnegligenceissuethe of Cloutier’sand
is baseddid” likewisemanner in which hethe and in theat time

evidence thatthere was noassumption thatupon the erroneous
The jurydid.Cloutierplaintiff to saw beforethe commenced

positionin awereemployeesthe defendant’sfind all ofcould that
tofailednegligentlyof themand that allsaving action,taketo

employees,the defendant’snegligence ofso. The of thedo issues
clearlyplaintiff wereof thenegligencethe contributoryofand

testimony.the entireuponthe be determinedjury,for toissues
Palmer34; v.ChamberlainN. H.Cornwell,v. 100Zielinski

N. H. 221.Co., 104Lumber
the issuejurythe oftoexcepted to submissionThe defendant

applicableit “is notthatupon groundthechancethe last clearof
failed to instructCourtbecause “thecase,” andthe of thisto facts

doctrineclear chancethe lastapplythem toin forjurythe order
that the accident wouldappliedit beenthat if hadthey must find
excepted to the Court’salsoThe defendantbeen avoided.”have

therequests uponone of itsin withcharge accordancerefusal to
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emergency doctrine appliedas theto conduct of Cormier.
The Court instructed the jury upon the doctrine of the last

clear chance in accordance with the jurisdictionlaw of this as set
forth in Clark v. Railroad, 87 N. H. 36, 38-39, and subsequent
cases. The doctrine of the last clear chance, such,as is not a
part of the law of Massachusetts where the accident occurred,
but such a situation is there treated as a matter of causation.
Gregory v. Maine Central Railroad, 317 636,Mass. 643. Since

partiescounsel for both were evidently uponcontent to rely the
presumption that the common law of Massachusetts thewas
same Hampshireas that of New proofin the absence of to the

(Saloshincontrary v. 126; LynchN. H.Houle, 85 v. Grundy, 97
286)H. HampshireN. the New law became the law of the trial.

Zielinski v. Cornwell, 34, supra.100 N. H. The evidence in the
case such that properlywas the doctrine could be submitted to
the jury. havingWhile Cloutier denied plaintiffseen the under
the he cutting,limb which was and Cormier and Hardy denied

himseeing him, positionthere in season to warn all three were in a
protection.him his Althoughto have seen and to have acted for

plaintiff’stheany knowledge positionCloutier denied of under
limb, lookingthe he testified in his direction before heto started

having the limblimb,to cut the second and to looked beneath
jury plaintiffhe the found that theas commenced to saw. If

to sawoperating powerhis saw before Cloutier commencedwas
tree,of the it could also find that Cloutier wasthe second limb

heplaintiff’s predicament thoughevenactually aware of the
the doctrine of lastentitled to the benefit ofdenied it. To be

directobliged byto establishchance, plaintiffthe was notclear
plaintiff’s ignorancetheofCloutier was awaretestimony that

123; Railroad,v.N. H. ClarkRoundy,Hamlin v. 96peril.hisof
that was awarejury found Cloutier36,N. H. 39. If thesupra, 87

like-it couldit,ofperil ignoranceand of hisplaintiff’sof the
theargument, that he hadto the defendant’sfind, contrarywise

by delaying hisaccident, merelythechance to avoidlast clear
Similarlybe warned.plaintiffthe couldoperation untilcutting

preventingbythe accidentpositionin to avoidwas aCormier
relating the last clearexceptions tofalling. Thelimb fromthe

are overruled.chance doctrine
emergencythe doctrinechargethe refusal toexceptionThe to

228; Kojord,v.Kardasinski96 N. H.(Bonenfant Hamel,v.
is also444) conduct of Cormierrespect to theH. withN.88
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overruled. Cormier testified that he anticipatedid not that the
second limb would break. There was no evidence that he failed

anyto take himaction available to after the emergency created
theby breaking Stevens,of the limb Frost N.arose. v. 88 H.

164; Ouellette,State N. broke,v. 98 H. the limb491. When
ropeCormier was the leftholding only,with his hand and so far

his histestimony revealed,as conduct thereafter was unaffected
any theby stress of occasion.

excepted receipt byThe thedefendant to the of testimony
plaintiff that otheron occasions when he had worked with Ralston

I“topper,” gotcrews had untilwhen Cormier been “he’d wait
limb;cuttingcleaned out under the trees” before andanother

practice the Haverhillthat there was an established custom or in
at the time the man in the tree for the man onarea “for to wait

ground get up.” testimonyhis This wasthe to stuff cleared
practice orreceived in the discretion. Proof ofproperly Court’s

prioronproof bynot restricted evidence of conductcustom is to
379)ed.)(2 (3d s. asWigmore,similar occasions Evidence

implies, testimony abybut also be ofargument maydefendant’s
practicethehis conclusions as what was.witness as to to

(3d ed.) s.p. 343;McCormick, Evidence, Wigmore,7 Evidence
p.1954, 84.

exceptionthe which wastestimonyThe of foreman Beauvais to
establishingin to state whatcustom thantaken no fartherwent

custom,regardlessrequire ofthe reasonable care woulddemands of
thatlook down and seenamely “topper” “supposedthat a is to

undersees is safeeverythingtree until henobody is under the
receiptto theexceptionslimb.” Thehe cuts thethe tree before

are overruled.customof evidence of
plaintiff’s examina-exceptions to thecertainThe tookdefendant

dep-in hishis maderespect to statementsof withtion Cloutier
of ar-excepted the allowancealso toabove. Itquotedosition

had saidplaintiff’s that Cloutierjury counselbythegument to
hisplaintiff startedtheaftersawing “fifteen seconds”he was

the evidence”ofnot misstatement“flagrantapower saw. This was
whichinferencepermissibleabut ratherargues,as defendant

There wastestimony.thedraw fromproperlycounsel could
rulings.in theerrorno

rulings require no discussionevidentiarytoexceptionsOther
Cormierjurythe thatargumentThe tooverruled.are likewiseand

judgmentin ourunimportant rope” wasofpiecea“savetried to
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within the permissiblebounds argument exceptionof and to its
isallowance also overruled.

arguesThe defendant that eighteenthits seventeenth and re-
quests for instructions were erroneously exceptiondenied. No was
preserved to thedenial of request,seventeenth eighteenth,and the
to the effect that the defendant requiredwas not to anticipate

plaintiffthethat placewould leave avoluntarily safetyof to enter
dangerofone adequately bywas covered the given,instructions

emphasize particularwhich did not aspects of the evidence. As
previously stated, there inwas no error denial theof twentieth
request for instructions thesubmitting doctrine.emergency

jury plaintiff’sThe the negligencewas instructed that if was
proximate“a of his he couldinjury recover,aause” not but that

if it was not then he legallywould not be at Thefault. Court
previously “proximatehad defined cause” as a “direct cause”

which need “thenot be sole cause of the but itaccident is
concurringsufficient if it was a fromcause which the result is a

consequence.” Thedirect told:jury personwas “If a is legally
at anyfault to extent however that isslight, sufficient to make

chargeable legal questionhim with in determiningfault the of
liability.” exceptedThe defendant to the charge groundon the

“negligence may proximatethat not be the thecause of accident
negligence plaintiffbut if the of the however . . .slight caused

or the hecontributed to cause of the accident could not recover.”
given comparabledo not theWe consider instructions to be to

Hansonmisleading Railway,those held to have been in v. 73 N. H.
hand, adequately explainedIn the the395. case at Trial Court

theproximate charge,what was meant “a cause” as used inby
expressionas defined the had no to mislead thetendencyand thus

ofrespect complained of,in the whatever the its usejury risk
adequatebemight explanation.suchwithout
the erred in its instruction toargumentThe that Trial Court

plaintiff provedthe hadjurythe must find thatthe effect that
inof the elements” of the clear chance doctrine orderlast“all

jurythat the must findcharginginstead ofbenefits,have itsto
doctrine, requirestheof noprovedhe had “each element”that
33,H. 36-37.Gottesman, 103 N.discussion. Brown v.

theJudgment on verdict.

All concurred.


