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Maynard,William General, Frederic T.Attorney Greenhalge,
Attorney General,Assistant and Conrad Danais, county attorney

(Mr. Greenhalge orally), for the State.

(Mr.M. and Bourque orally),James Winston Peter J. Winston
curiae,as amici on behalf of the defendant.

Henry Lavallee, proB. se.

Duncan, J. defendant, thirty-sixThe who then yearswas of
age, January 13,1961was arrested on approximately M.,at 5:00 P.

complainta hefollowing that had assaulted Mrs. Elizabeth
apartmentLemire in her fourth floor on Central Street in Man-

There they drinkingchester. was evidence that had been together
prior arrest, soughtthere. Just to the Lemiredefendant’s Mrs.

store,aid in theneighboring hospital by policea and was taken to
sufferingambulance. She was from fractures three onof ribs

other, cuts,one side and the andtwo on from numerous bruises
face,scalp, body.and of the and was forty-fivelacerations She

years age, weighedof andapproximately pounds,135 for some
time frompreviously had suffered heart disease for which she
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hospitalizedbeenhad M. onperiodically. At 1:10 P. Saturday,
January 14, 1961, expired.she

At the13, 1961,P. M. onapproximately January8:00 defendant
charged aggravated assault, January 14, 1961,was with and on

following death, changedMrs. the chargeLemire’s was to man-
1961, heslaughter. morning, 16,On takenMonday January was

municipalbefore the court of Manchester and bound over to the
Hillsborough indictedSuperior Court. He was for man-County

April Superiorat the term ofslaughter Court,next the and a
returned at thesecond indictment for the same offense was follow-

ing September term.
quash theIn the defendant to second in-October 1961 moved

upon pendingthat there another indict-grounddictment the was
1,November 1961chargingment him the same offense. Onwith

quashprior nol-prossed and the motion tothe indictment was
The defendant’ssecond thereafter denied.the indictment was

expertfunds and othermotion for an of to obtainallowance
having withdrawn, thegranted. Originalwitnesses was counsel

the defendant. Theappointed representcounsel toCourt new
28, 1961,Superiortrial commenced in the on NovemberCourt

following throughthe continuedplea guilty,defendant’s of not and
7, manslaughterDecember in1961 when a verdict of ofguilty

degreethe first was returned.
prior argumentto in the defendant dis-Just oral this court

preparedhis hadcharged court-appointed theycounsel. Since
permitted arguehis totheyand filed a brief on behalf were as

requesttheamici curiae. at decision wasThereafter defendant’s
permit havinghim file his brief after hadpostponed to to own

inproceedings this andopportunity to the records andan review
copiesSuperior this court orderedthe Court. In addition thereto

transcripts of allthe briefs of the and amici andof State curiae
thein to be to defendant.argumentsoral this court furnished

thatthe defendant isThe first contention made on behalf of
beenquash granted.havethe indictment shouldhis motion to

evidence isfrom the the of the whichApart sufficiencyofissue
in support ofconsidered, the defendant’s contentionhereinafter

thequash indictmentexceptionhis to the denial of his motion to
of indictment. Whilegrounded upon pendency the earlieris the

indictmentcompelled elect whichmightthe State have been to
(see Nelson,v. 103 N. H.proceed upon at the trial Stateit would

prosequidisposedthis of the nolle entered485), byissue was478,
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by prerogativethe It thecounty attorney. clearlywas within
(Statecounty attorney Smith,of the take this action v. 49to
88)155, 157; 87, questionN. H. N. H. and theGratta,State v. 101

presented thereuponby quashthe motion to became moot. No
uponin the the defendant was trieddefect indictment which

attention, exceptionhas come our and the to denial of theto
quashmotion to is overruled.

receiptmajorA to the of evidence of certaincontention relates
following arrest,made the defendant his andbyoral statements

covering substantiallystatementreceiptto in evidence of a written
justgiven January 14, 1961facts,the same which was on

lodged against him. Inmanslaughterthe of waschargebefore
bythe whom thispractice,accordance with usual witnesses

byfirst heard the Trial Court with-presented wereevidence was
George, 93 N. H. 408.presence State v.jury.out the of the See

voluntarily madestatements werefindingA that the defendant’s
jurythepermittingrulingin the the Trial Courtimpliedis of

the record dis-examination ofto hear this evidence. A careful
closes no error in its admission.

particular,in that theargued,the defendant it isOn behalf of
643,Mapp Ohio,v. 367 U. S.evidence was inadmissible under

the written statementthe made andbecause statements were
Ac-detained.being illegallysignedwas while the defendant was

placed under arrestthe evidence the defendant wascording to
at13, 1961, and 5:07JanuaryP. M. onshortly before 5:00

for investi-policeat the Manchester stationP. M. was booked
M.,P. heday, priorsame to 8:45gation. See RSA 594:2. The

right to decline toof hisquestioned beingafter informedwas
thingsamong other thatpolicetheand he then informedanswer

Street sinceLemire on Centrallivingbeen with Mrs.he had
on the afternoonfollowing argumentan1960,March and that

punched her in the facerepeatedlyJanuary 13, 1961 he hadof
(as had)shethat if she had saiddown;her andknockedand

8:45 and 9:00he did.” Betweenher,kicked “thenthat he had
charged ag-withthe defendant wasJanuary 13,P. M. on 1961

police1961, after the learnedJanuary 14,gravated assault. On
day,death earlier that theLemire’sin the afternoon of Mrs.

evening.that Afterquestioned by officersagainwasdefendant
death, repeatedhe his earlierLemire’she was advised of Mrs.

signed by him atstatement, typing,after was.account, and his
Although the defendant had9:05 P. M. beenapproximately
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he be manslaughter,told that would with it didcharged not
conclusively appear not he waswhether or “booked” for man-
slaughter charged 14,or formally therewith on January 1961.

hemorning, arraigned1961Monday January 16,On was before
magistrate charge manslaughter.ofa on a

personprovides “everyRSA that arrested shall be594:23
brought magistrate twenty-fourbefore froma within hours the

his arrest, Sundays holidays excepted,”time of and aunless
justice municipal goodof the orderscourt for cause shown that

period exceedingnot forty-eighthe held a further ofbe “for
also,See for extensionhours.” RSA 594:20. Since no order of

obtained,time was the contends that his detentiondefendant
illegal, during hiswas and that evidence of statements made de-

tention should therefore have been excluded.
The State that the defendant’s detention did notmaintains

sequence594,RSA in view of the events.violate ch. of How-
pointedAsever, the need not be determined. was out inissue

Mihoy, 38, 42,98 N. H. “failure to withcomplyState v. [RSA
more, is towithout not cause reverse594:23], conviction.”[a]

isin that there no reason in this one concludecase,As to that
productthe were the ofby illegalthe made defendantstatements

Nordetention, anything voluntary.or other than doeswere
relied amici usMapp supra, by requirev. on to come toOhio,

Connecticut,In v.different 367 U. S.any conclusion. Culombe
Mapp case,the the court re-568, daydecided on the same as

the that confessions hadupon ground certainversed a conviction
opinionappearsas from thedefendant;from the butbeen coerced

case,in the theannouncing of the court Culombejudgmentthe
not beenStates, 318 U. S. 332 hasUnitedrule of McNabb v.

of theprosecutions requirementas astate... to“extended
People Lane,v.600, also,SeeId., 601.Fourteenth Amendment.”

Washington352; Detention, 1962347, LaFave,2d PoliceN. Y.10
Q. 331,L. 332.U.

Supremethe United Statesapplied bythe ruleAs we understand
question“Thein state courts:proceedingstowith referenceCourt

at theoverbornewill wasa defendant’seach case is whetherin
“The433, 440.Pate, 367 U. S.v.he Recktime confessed.”

Culombevoluntariness.”test of. . . thetest remainsultimate
appearsit602. when568, supra, OnlyU. S.367Connecticut,v.

producedbecauseinvoluntary,arean accusedofthat statements
will, does useoverbearing hiscircumstancesor otherby coercion
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of his process. Rogers Richmond,statement offend due v. 365
534;U. S. v. (Conn.),State Traub 187 A. 2d We conclude230.

Mappthat the rule in Ohio, 643, supra,v. U. S. which bars367
the in by illegaluse state courts of evidence obtained search and

preclude byseizure does not the an accuseduse of statements
bevoluntarily duringwhich were made detention which could

technically Wong States,illegal.found Sun v. United 83Cf.
(1963).Sup. Ct. 407

exceptions ground inadmissibility ofOther taken on the of
corpse deceased;thephotographsevidence relate of the ofto

soughtthe she firsttestimony as to statements of deceased when
hospital;thewaythe the tofollowing assault, later,aid and on

slap the deceased inthe seen toand evidence that defendant was
later assaultdays priorthe to the whichuponthe face street two

admitting therulingsin theproved be fatal. We find no errorto
differentiationillustrate aphotographsevidence. The served to

assault,theinjuries suffered in fatalbymade witnesses between
thereto. There wasprior attributableoriginbruises of notand

the deceasedquestionin whenfollowing the assaultevidence that
witnesses, she wasbyherthe statements attributed tomade

inside,in her and apainofbleeding face, complainingfrom the
amade withinexcitement; theythat werenervous andstate of

related.theythe whichreasonably short time after events to
thethe discretion ofreceipt in evidence was well withinTheir

The evidence438,v. N. H.Peters,Trial Court. State 90 440.
provetoprevious by the defendant was offeredof the assault

relationship parties and likewise admis-priormotive and of the was
Palmer, 216,H.v. 65 N.sible in the Court’s discretion. State

Underhill, Criminalsupra, See 3219; Peters,State v. 440.
(5th ed.) 645,Evidence ss. 646.

by amici ispainstakingin detailargument presentedAnother
in-testimony wasthe medicalpropositionthe thatdirected to

Thisthe assault.resulted fromestablish that deathsufficient to
the medicalupon the fact thatprimarilyis foundedcontention

multiple“Thethatautopsy testifiedexpert conducted thewho
inresultedadequate to havethemselves notinjuries in [were]

merely thathe meantbythat thisHe indicated howeverdeath.”
death “incausedwould not haveinjuries of themselvessuch

answer,opinion in the sameExplaining hisindividual.”healthya
suffering from ad-the deceased wasstated, “Howeverhe further

andcardiovascular disease congestivearterioscleroticvanced
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physicalcardiovascular failure. exertion concomitant toThe
self-protection by theproducedefforts of with the added shock

chest, acutelyphysical injuries, scalp,to the face andparticularly
precipitated in the un-the mechanism of which resultedevents
timely death of the deceased.”

ofurged opinionIt is this foundation becausethat was without
protectthe absence of evidence the deceased endeavored tothat

herself due toassault,from the or that she suffered from shock
injuries, distinguished symptomsher from of heart failure.as

explained self-protectionthe theHowever witness that instinct of
any living organism upon,of he relied and stated thatwas what

important”the “isn’t that find nofactor his conclusion. Weto
expert “generalin permitting testifythe to from his medicalerror

knowledge” personshock a in the deceased’sthat would result to
injuriesotherphysical condition from the fractures and which

admittedly arguedIn the beforejudgmentshe suffered. our issue
than the ofby weight admissibilitycounsel to the ratherus went

adequate supportthe toevidence, testimonythe and medical was
that death oc-finding by jury beyonda the a reasonable doubt

injuriesit the inflicted.curred when did because of
by per-in brief the defendantThe made the filedcontentions

becausenot have been receivedsonally that this evidence should
pathologist,” andqualified“not as a Stateexpertthe medical was

for “lackprossed”the must be “nol or dismissedthat indictment
clearlyisadopted.be The lawof evidence” cannotsubstantial

expertthe was admissible.testimonythe ofestablished that
toexceptionsThe478, 485, supra.Nelson,v. 103 N. H.State

evidenceof sufficientto dismiss for lackthe denial of his motions
are overruled.

in evidencetrial,the the defendant offeredToward the close of
drunkenness,forof the decedenta of convictionslengthy record

incommencing 1937periodnolo, over aupon pleas guiltyof or
theoffered “to showrecordending in 1960. The wasand June

heart condition”allowing herforof care that she took intype
de-counselThe defendant’scredibility.”and to “attack [her]

credibility andalone,the issue ofuponoffer the recordclined to
generalit medical“excluding onrulingexcepted to the Court’s

evidenceobjected that there was “nogrounds” thewhen State
ruling proper,was andthink theconnecting it death.” Wewith

exception is overruled.the
that thetrial,the the defendant moved issue ofthe close ofAt
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aggravated assault be fromwithdrawn uponthe jury groundthe
that there evidence,was no either that the means employed in
the assault were highly dangerous, or that the accused had a

beyondmotive the intent injureto the decedent. State v. Skillings,
H. 203,98 N. 210. The motion subjectwas denied exception.to

Following chargethe jury,to the the defendant exceptedalso to
thatinstructions an assault aggravatedis an assault “where the

means used highly dangerousare or is perpetratedif it with ex-
traordinary violence is likelywhich to bodily harm,”cause serious

exceptionthe being the concluding relatingto clause to “extra-
ordinary violence.” In of theview evidence that the deceased
had “stomped”stated that the defendant her with feet,his in

punchingaddition to knocking down,her and her there nowas
inerror motion, given.denial of the in theor instructions State

v. supra.Skillings, See Medlin v. United States, 207 F. 2d 33
(D.C. 1953).Cir.

The defendant did not thetestify at trial. Contentions advanced
in bythe brief personallysubmitted him alreadywhich have not
been considered are notconcerned with matters contained in the
record, supportedand hence bynot evidence. findWe no basis

his deprivedfor broad thatassertion he has been hisof “consti-
rights processtutional to a fair trial due ofby law.” Prior to

he providedtrial satisfactorywas with counsel to him at the
andtime, with the means to witnesses. Heobtain was afforded

opportunity present duringfull lengthy trial,to his defense a
which we conclude after examination of the entire record was
free legalfrom error.

The order in the case is

Exceptions overruled.

All concurred.


