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Kalinski,Alexander J.andMaynard, GeneralAttorneyWilliam
for the defend-(Mr. orally),KalinskiAttorneyAssistant General

ants.

(Mr. Philip G. PetersPetersLangdell, Starr cfcBooth, Wadleigh,
amicusasAssociation,DealersHampshirefor Milkorally), New

curiae.

Associa-for the StateTiffany Dairymen’s& Osborne Granite
(Mr. as curiae.Tiffany orally),M. amicustion Gordon

by questions transferredWheeler, presentedJ. The issues the
5110, thein No.disposed byin of our decisionthis case are

H.N.title,the decided this 104companion bearing day,case same
beenquestions haveof the transferredsummary,In all489.

tofor usthere is no occasionAccordinglyin that ease.answered
thein in Onequity.matters raised this billfurther theconsider

the order in this case is5110,the in No.basis of decision

BUI dismissed.

All concurred.
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(Mr. Joseph A.Devine, Millimet, McDonough, Stahl Ac Branch
orally), plaintiff.theMillimet for

J. Kalinski,AlexanderMaynard, Attorney General andWilliam
(Mr. Kalinski forAttorney orally), the State.Assistant General

theKenison, exceptionsC. J. The State’s to admission of
asevidence, plaintiff’s testimonyits strike the to marketmotion to

damage takingthe and motion to set thebyvalue and its aside
the plaintiffthe thatprimarilyare based on contentionverdict

hedid,if he notmeant,know market value or was“did not what
it toabout with reference his ownwilling testify objectivelyto

of andtestimonyof the volumesOur examination threeland.”
plaintiff’softhe concessionexhibits in case confirmsthe this

subdivider,Roy expertan real estate“althoughthat wascounsel
The issue is whether theexpert crucialnot an testifier.”he was

qualifiedthe witness was and thatcould find thatTrial Court
Dowling v.jury.thebe of assistance towouldhis testimony

317;313,N. H.234; Mathews,v. 94Shattuck, 91 N. H. Ricker
141, 144.State,v. 103 N. H.Berry
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opinions“The of the any estate,witnesses as to value of real
goods or chattels may be received as evidence thereof, when it
appears the qualifiedto court that arethey judgeto of such value.”
RSA 516:29. This statute was enacted in 1867 to inconfirm,
effect, dissentingthe views of “opinionChief Justice Doe so that
evidence of property values is now received whenever the trial
court itfinds will probably aid the trier” Eamesfact], v.[of
Corporation, 379, (3d85 N. H. 385. Wigmore,See 7 Evidence

—ed.) 1943, p. 53;s. Maguire, Hearsay Obscurity Glimmers of
Daylight, 3 N. H. 145, (1961); Greene,Bar J. 146 Eminent Do-

(No. 3)main in Hampshire, (1959).New 1 12,N. H. Bar J. 18
We are aware that the testimony of a as to thelandowner value
of his mayland be inbottomed bias. It is not expecttoo much to

jurorsthat are likewise aware of the tendency of such a witness
consciouslyto or unconsciously inflate damageshis from a con-

demnation of his property theyand that will discount it accord-
ingly. West, Preparation and Trial Case,of a Condemnation

(TheFourth Annual Institute on Eminent Domain 67, 103 South-
Legal 1962).Center.,western

disparateThe damagesestimates of valuation and in eminent
proceedingsdomain are not probablynew and will incontinue

beingthe future. Human nature it is,what there continues to
painful gapbe a between what the owner demands and the con-

prepared pay.demnor is to v. Jaffrey, 102 N. H. 514.Stratton
present plaintiffIn the case the testified in effect damagesthat his

$58,000,were while the State’s damageswitnesses testified to of
$9,300,$14,000 $17,500 Edgcomband respectively. As was noted in

v. State, 480, 492,Steel Co. 100 N. H. jury adoptedthe fact that the
the figures plaintiff’snone of witnesses’ that theindicates “cross-

examination notwas without effect.”
It plaintiffwas evident that at times the during his cross-

examination was confused in expressing concepthis of market
value and that on occasion he expressingwas the value of his
property to himself rather than the value a willingto seller and a
willing buyer. State, 321,Davis v. 94 N. H. 322. Nevertheless

plaintiff’sthe attestimony prospectivewas directed what a
purchaser would take account in determininginto what the
property was if buildingworth as a whole devoted to the sale of

openIt question plaintiff’slots. was not to serious that property
was entitled to be at its most advantageousvalued use to which

placed (Emmonsit be on the daycould it was condemned v. Com-
184)83pany, 181,N. H. and its use generallyfor house lots was
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advantageous use. Buenaacknowledged in case to be its mostthis
Corp., App. 2d 255. IfPark School Dist. v. Metrim 176 Cal.

nebulous, ofspeculative,this had remote or the valueuse been
competenthave onthe individual lots would not been evidence
Mystic BridgeTigar v. Riverthe of the tract.value whole

Cleary,Authority, 514; PennsylvaniaMass. S. V. R. Co. v.329
develop-the in this case the land125 Pa. 442. However on record

paper tiger for house lots wasadaptabilityment not a and itswas
jury entitled to consider.genuinea use value which the were

(3d ed.)4 Nichols, Eminent Domain s. 12.3142[1],
plaintiffthe that the landowner wasrulingThe of Trial Court

the law in thisqualified supported by the record anda witness is
ed.) 714; Edgcomb(3djurisdiction. s.EvidenceWigmore,3

492; The defi-State, 480,H. RSA 516:29.Steel Co. v. 100 N.
exposed careful cross-plaintiff’s testimony, byinciencies the

weight his rather than itsexamination, testimonyto the ofwent
supra. InEdgcomb State,v. connectionCo.admissibility. Steel

refusingcorrectTrial Court was inthat thewith our conclusion
plaintiff’s testimony, it shouldor strike thethe verdictto set aside

Presidingany in this case theemphasized prior testimonythatbe to
were to determinejury theythe thatJudge carefully instructed

upa whole unit “and not add whatpropertythe of asvalue
way.”determine the value thatmight bring andseparate lots

jurythe were instructedthe the evidenceat close ofFurthermore
Edgcombinrules laid downin with theon market value accordance

480,N. H. 486-487.State,Co. v. 100Steel
plans plansand thatto certain subdivisionObjection was made

plaintiff. In-theprepared by engineer employed bya civilwere
plansthat theobjection groundon thethe was basedsofar as

Presidingauthority of theimmaterial, discretionarythewere
Hampton, 96not abused. Tucker v.Judge admit them wasto

approvedadmittedly had not beenplansubdivisionH. 28. OneN.
contemplatedit evidence ofthis did not exclude as aby citythe but

(3d ed.) s.Domain4 EminentNichols,the land.use of 12.3142[1]
p. 183.

testimonyof certain rebuttalobjected to the admissionThe State
it new evidence andthe which claims wasby plaintiff’s witnesses

admissibility of this evidence wasThenot rebuttal evidence.
80Davidson,Davidson v.the Trial Court.discretionary with

Moreover thev. 103 N. H. 313.589; Burns,H.N. Coleman
evidence of thethat it was not valuejurytheCourt instructed

test opinionsthe ofonlybut admitted toplaintiff’s propertyof



518

expertsthe testifying for the inState. Error is claimed that the
properlyCourt did not limit the cross-examination of one of the

experts.State’s The related thecross-examination to factors to
be in arrivingconsidered at the market value of a tract of land

for proper. Amoskeag-Lawrenceusable a subdivision and was See
State, 392,Mills v. 101 N. H. 398.

theOur examination of briefsrecord and in casethis convinces
us that the trial free of any prejudicialwas error althoughand that

damagesthe award of made by jurythe could been less,have it
was not supra.excessive. Parkinson State, Accordinglyv. the
Trial Court’s of thedenial motion to set aside the verdict was
proper.

Judgment on the verdict.

All concurred.
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