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(seewas sufficient to sustain the conviction v. Douglas,State 102
525, 526),N. H. and the isorder

Exceptions overruled.

All concurred.
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orally),Ernest D’Amours forD’Amours B.D’Amours & {Mr.
the defendants.

Pettigrew, lateprobated in EmileDuncan, ByJ. will 1947
estate in trust toManchester, bequeathed and devised hisof
care, maintenance. . . thethe net income forapply“use and

life,” instruc-withson, Emile, Jr., during hismyand benefit of
part the whole ofapply anyand orto the trustees to “usetions
corpusThe of the estateprincipal necessary.”find ittheythe if

the survivorsEmile, equalin shares toleft at the decease of Jr.was
children.of the testator’s eleven other

Septemberappointed trustee onRose-Anna wasThe defendant
During periodthe trust. this21, and has since administered1948

three-storyof a frameestate has consistedcorpusthe of the trust
Kelleyas 199Manchester,in knowngarageshouse andapartment

Montgomery Street.and 589Street
handicapped bybeen since birthbeneficiaryThe life who has

age.years ofspeech difficulties, seventy-threeis nowhearing and
The trusteeproperty years.the trust some fiftyresided onHe has

years older than he.is four
findingsfollowingthe of fact: “OnmadeThe Trial Court

trustee, sold said real estate1959, Gamache,Rose-Anna asApril 3,
Nine ThousandPhilippe Gamache, for the sum ofson,her O.to

hisThe now has office($9,500.00). sonFive Hundred Dollars
Chiropractor premises.on theas a

trustee, expendedas“During year 1958,the Rose-Anna Gamache
forty-eightnine hundred dollars andseventy-ninethousandOne

services, repairlabor and work’($1,979.48)cents for ‘various
improvements the estatemakingin on realfrom the trust funds

previous expendituresten theDuring years,her thesold to son.
repair work’services, labor andthe real estate for ‘variouson

cents.eighty-fourandEight seventy-fourhundred dollarstotaled
($874.84).

7, 1959, daysfourseparate agreement, Aprila dated after“By
Hillsborough CountyApril 3, 1959,the sale on recordedthe date of

1959, 102, it was10, 1574, Pageon Julyof Deeds BookP-egistry
provided:

“ Philippe permit1 Emile Petti-‘No. That O. Gamache shall
in he the firstgrew the three rooms which now lives onoccupyto

longpropertyin the same sofloor or similar accommodations
specialthe of assist-anyas he can live there himself without need

ance.
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“ Philippe2 the pay‘No. That Trustee shall said O. Gamache
Philippeweekly occupancythe rent of for said and said$10.00

both and heat.lightO. Gamache shall furnish
“ right3 That the Trustee shall have the examine‘No. to

Philippefrom time to time the account of O. Gamache with the
holding . .mortgage property.’bank a on said .

Philippethe sale to his nephew, Gamache,“Since O. Emile
Pettigrew, Jr., in three groundlives rooms on the floor. Since

Philippepurchase, expendedthe date of his O. Gamache has Two
($2,000.00) sum, Eightthousand dollars of which about hundred

($800.00) replace heating plant.dollars was to the The thermostat
apartmentwhich controls the heat in Emile Pettigrew, Jr.’s is

Philippein the oflocated office O. Gamache.
1958,“Prior the in the year grossto sale the income from rents

propertyfor the was eighty-two ($982.00).Nine hundred dollars
Charges against propertythe and other chargesmiscellaneous
amounted to hundred eleven twenty-fiveSix dollars and cents

(not($611.25), including One thousand and nine seventy-hundred
forty-eight ($1,979.48)nine dollars and repairscents in and

spentmaintenance that The difference of Threeyear). hundred
andseventy seventy-fivedollars cents was available for the use

petitionerof the under the terms of the trust. After the thesale
the perincome from trust was annum on the amount on4%

deposit savings depositin account. The amount ona at the time
Nineof the trial was thousand four hundred four dollars and

twenty-one ($9,404.21).cents Since the obligatedtrust is to
($10.00)pay per petitionerTen dollars week for rent for the

part paid (orthe principalof rent must be from theof trust
from of the beneficiary).other income The net loss of income

($10.00)to the is Tenbeneficiary perdollarsapproximately week.”
The Court found and ruled that conveyance“the of the real

estate to defendant premiseswho on thePhilippe] is from[the
day dayto was and is for the best beneficiary.”interest of the

findings rulingsThe and evidence,conclude: “On all the and the
findings rulings,above and the Court is unable to find thethat

prudenttrustee did not act in a and reasonable manner and did
not benefit the inbeneficiary conveying the property to her son

particularunder the circumstances which exist.”
We are satisfied from a of thereview that thetestimony findings

rulingsand of the Trial Court bywere warranted the evidence
and are free from apparenterror of law. It is from the record
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thethe welfare ofthe was concerned forin 1958 trusteethat
property in-quarters in the trust werelivingHisbeneficiary.

recently undergone illnesses,someheated, he hadadequately
permitinsufficient topropertyrevenue from the wastheand

amount,in either forexpenditure any substantialadditional
majorin the event offor of the beneficiaryor carerenovation

expense.medical
to practicelicensedrecentlyThe trustee’s had beenson, who

office,purchased a residence andchiropractor,a the forpropertyas
trust,uncle, beneficiary of thesubject agreementan that theto his

at a ten dollarspermitted live there rent of a weekshould be to
Thehe to care himself. sale oflong as should be able forso

provided an toopportunityto the son convert thepropertythe
cash, preserveand time toof the at the sameprincipal trust into

for much longerfor the asbeneficiary,his accustomed residence
himself, aable live with relativephysically byhe be toas should

“look him.”at hand to after
that trustee’s saleplaintiffThe states while a ofcorrectly trust

“purchaserto a . . . the trusteeproperty mayrelated to not
sale,for itground avoidingbe in itself a sufficient the is cir-a

to be in thedeterminingcumstance considered whether sale was
if,in the best interests of the beneficiaries and on all themade

appears the sold forfacts, propertyit that trustee the less than
others,he have obtained from or abusedcould otherwise his dis-

makingin asale, guiltycretion the the trustee is of breach of
2the sale can be set aside Scott ontrust and See Trusts

(2d ed.) 170.6, p. 1208; 131 The plaintiffs. Annot. A.L.R. 990.
upon Estate, 31,relies Noonan 361 Pa. for the26, proposition

ofthe extent the trustee’s interestdisqualifyingthat need not
have it isjudgment, enoughbe such as to affected his but if it

“might” have done so.
however,In the case before us there was no evidence that the

the than mighttrustee sold for less have beenproperty obtained
subjectin a inelsewhere sale to the favorrestrictions of the

beneficiary accepted purchaser.which were theby defendant The
in no the inprofit trustee, conflictingsale resulted to and no

analogousinterest thepersonal mortgageto obtained by the
individually Estate, supra.trustee in Noonan Coulter Estate,Cf.

219;209, Bean,379 Pa. Anderson v. 272 432,Mass. 446-447.
from inappears (Second),As the comments Trusts,Restatement

by parties,cited all if a trustee is beenshown to have “improperly
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influenced by relationship purchaser” personalhis to the or “has a
purchaseinterest in the of such a substantial nature it mightthat

affect his judgment makingin the then guiltysale” he is of a
breach of (Second), Trusts,trust. Restatement s. com-170(1),
ments c and e.

case,In however,this there was no evidence that the trustee
anyhad disqualifying pecuniary sale,interest of a nature in the

questionand the of whether she was influenced“improperly by
(Restatementrelationship” purchaser (Second),her to the Trusts,

supra) was one of plaintiff.fact which was decided to theadversely
Tilton, 119, 122-123; Gove,See Hollis v. 90 N. H. Vinal v. 275

upon findingMass. 235. Since there was evidence thiswhich
properly made,could the decree of thebe Trial Court is sustained.

plaintiff premisesThe not seek thedoes another sale of free
the himentitling them, praysfrom restriction to live on but for

reconveyance equitableof the theproperty to trust estate on
purchaser. found,reimbursement of the the such an orderOn facts

the plaintiff,would be of doubtful benefit to and constitute an
of the of the to and . . .applyinvasion discretion trustee “use

principal” Trentini,Morse N. H.the for his benefit. v. 100 153.

Exceptions overruled.

All concurred.
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