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Kenison, C.J., dissented; the others concurred.

Kenison, C.J., dissenting: The construction of RSA 577:11,
12 by the majority is unnecessarily strict and literal (Staze v.
Williams, 92 N. H. 377, 378) and in my opinion is contrary
to what the Legislature said and meant and inconsistent with
the statutory history of non-regulated gambling (¢f RSA ch.
284) in this state. State v. Mint Vending Machine, 85 N. H.
22. “The persuasion that one’s infallibility is a myth leads by
easy stages and with somewhat greater satisfaction to a refusal
to ascribe infallibility to others.” Cardozo, The Nature of the
Judicial Process 30 (1921).

While this court rules that punch boards are gambling devices
prohibited by statute, it reverses the finding of the municipal
court that such well-known devices as Chuck-A-TIuck (bird
cages), roulette wheels, electric dice games and electric racehorse
machines are gambling devices under the same statute. I think
that Judge Guertin was correct on all counts. See Annot. 162
A.LR. 1188. The net effect of the majority decision is to allow
the manufacture, sale and distribution of what the average
person would consider gaming devices in this state with com-
plete impunity and comfortable immunity so long as they are
bright, shiny and new and have not been used previously for
gambling purposes.
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I
William Maynard, Attorney General and William ]. O’Neil,
Assistant Attorney General (M7. O’Neil orally), for the State.

John J. Wholey (by brief and orally), for the defendant.

Duncan, J.  The defendant is charged with operation of a
motor vehicle “on a certain way known as the Vaughan Street
Parking Lot” in Portsmouth while under the influence of intoxi-
cating liquor. RSA 262:19 (supp) makes it an offense to so
operate a motor vehicle “upon any way.” For purposes of
Title XXI of the Revised Statutes Annotated, of which chapter
262 is a part, “a way” is defined as “any public highway,
street, avenue, road, alley, park or parkway, or any private
way laid out under authority of statute.” RSA 259:1 XXXV.
See State v. Gallagher, 102 N. H. 335, 336.

The parties agree that the Vaughan Street parking lot is an
off-street parking area in Portsmouth designated as such by
city ordinance, which defines such an area as “any area ac-
quired by the City of Portsmouth by vote of the City Council
and designated for the parking of vehicles.” Rev. Ord. (1957)
s. 32-401(A). The ordinance describes the Vaughan Street
parking area by metes and bounds. Id, s 32-402(C). This
description indicates, and the parties concede, that the area is
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situated on land owned by the city which is bounded by and is
accessible to and from three city streets, viz. Vaughan Street,
Bridge Street, and Hanover Street.

It appears not to be disputed that the parking lot was not
established by statutory layout as a highway or parking area
(¢f Rogers v. Concord, 104 N. H. 47) and that it has not been
in use for twenty years. State v. Michaud, 98 N. H. 356;
State v. Duranleau, 99 N. H. 30. The defendant asserts that
it is therefore not a public highway and not a “way” as
defined by RSA 259:1, supra. Dow v. Latham, 80 N. H. 492;
Summerfield v. Wetherell, 82 N. H. 513. At the time the cases
cited by defendant were decided, a highway was a “public high-
way” only if laid out pursuant to statute or if it had been used
as such for more than twenty years. R. L., ¢ 90, s 1. How-
ever, the statute has since been amended to include within the
definition “roads which have been constructed for public travel
over land which has been conveyed to-a [city] . . . by deed of
a fee or easement interest” (Laws 1943, c¢. 57, s. 1) and also
“roads which have been dedicated to the public use and ac-
cepted by the city . . . in which such roads are located.” Laws
1945, ¢. 188, pt. I, s. 1. See RSA 230:1. Perrotto v. Claremont,
101 N. H. 267.

The agreed facts do not disclose whether title to the Vaughan
Street parking lot was “conveyed to the city . . . by deed of a
fee or easement interest.”” The statements of counsel, however,
indicate that the area is open to public travel from one to
another of the three streets by which it is bounded, whether used
for parking en route from one street to another or not. In these
circumstances we are of the opinion that the area constitutes a
“road which has been constructed for public travel” within the
meaning of RSA 230:1, supra. Hence if it should appear that
such travel in the area is “over land which has been conveyed
to the city ... by deed of a fee or easement interest,” it is a
public highway under RSA 230:1, and therefore a “way” within
the meaning of RSA 259:1.

If title to the land upon which the parking area was con-
structed was not acquired by such a conveyance, in our opin-
ion it is nevertheless a “way” within the meaning of RSA 259:1.
It cannot be questioned that the Vaughan Street parking area
was established under statutory authority. RSA 31:3, 4 (III),
92; RSA 21:5; RSA 249:1. See Opinion of the Justices, 94
N. H. 501. We think the area may properly be described as
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a “way”; and since not yet a public highway by reason of
twenty years’ user, may reasonably be described in the interim
as a “private way laid out under authority of statute” within
the meaning of RSA 259:1. It follows that travel thereon is
subject to statutory regulation applicable to travel on public
highways.  General Accident Fire and Life Assur. Corp. v.
Brow, 327 Mass. 225; Opinion of the Justices, 313 Mass. 779,
784-785. See also, City of Clayton v. Nemours, 353 Mo. 61,
67; 7 Am. Jur. 2d 723, 724.

We accordingly hold that the “Vaughan Street Parking Lot”
in Portsmouth is a “way” within the meaning of RSA 259:1.

Remanded,

All concurred.
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