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General,William O'Neil,Maynard, WilliamAttorney AssistantJ.
Bean, (Mr.General and Ronald H. LawAttorney Assistant O'Neil

for the State.orally),

Devine, Millimet, Stahl &McDonough, Branch Bartram C.(Mr.
Branch for the defendant.orally),

Kenison, At the oral of casethis counsel forargumentC.J.
the State with commendable candor doubt whetherexpressed the

could be of ofconvicted the crimerespondent unreasonable
under aspeed complaint andcharging grossly negligent grossly

careless of aoperation motor vehicle. The statute prohibiting
careless of a motorgrossly vehicle readsoperation as follows:

Grossly grossly negligent oper-“262:15-a orcareless[New]
Whoever a ination. motor vehicleupon any way operates

a careless or manner which saidgrossly grossly negligent
does not constitute reckless of a motoroperation operation

vehicle and which does not in theresult death of any person,
shall be fined dollars,not onemore than hundred or imprisoned
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oror carelessboth. grosslynot more than thirty days, Grossly
section shall be thatfor the of thispurposesoperation,negligent

which,vehicle shortof a motor althoughofmanner operation
more want ofis marked byand intentionalof wilful wrong,

and is carelessnessthan inadvertence substantiallycare simple
in thanand ordinary negligencehigher magnitudeappreciably

carelessness, to theor a of indifference operator’sor degreehigh
of the unreasonable statuteThe speedpertinent partduty.”

prudent.Speed,“263:53. reasonable andas follows:reads
drive motor vehicle on a at aashall highway speedNo person

and under the conditionsis reasonablethan prudentgreater
the and hazards thento actualand potentialhaving regard

existing.”
the Lawof Criminal Procedure of AmericanThe Codeoriginal

a could be con-Institute that defendants. 348 provided(1930)
theis included in offense“of offense whichvicted necessarilyany

with the law in this state. InThis is consistent Statecharged.”
Butman, 490, 493,H. it was stated that a defendantv. 42 N.

isthe minor offense ancould be convicted “where necessarily
the and when of theelemental of proof greaterpart greater,

arethe minor.” of this citedestablishes Examplesnecessarily
A.in N. H. L. I. Model PenalState v. 98 203. CodeSkillings,

and 40 et seq.draft No. comments. atp.(Tentative 1.08(4)5)
isthat offense neces-a lesserThis subsection “provides(1956).

in a of the if theincluded greater proof necessarychargesarily
will of establishto establish the offense necessity everygreater

also,lesser offense.” See A. L. Model Penalof the I.element
officialCode s.draft)(Proposed 1.07(4) (1962).

262:15-a grossly operationRSA prohibiting negligent(supp)
to in its ahas a difficult statute toattemptbeen apply provide

is thanfor conduct which less recklesscriminal drivingpenalty
v.but than conduct. Statemore serious ordinary negligent

131;300;H. State v. N. H.101 N. 103 StateDodge,Turgeon,
clear, however,Hazzard, N. 94. It is thatv. 104 H. although

be a factor inunreasonable determiningspeed may grossly negli-
vehicle,a it is a essentialof motor not necessary,gent operation
Davis, v.State v. 99 N. H. 88. Seeelement thereof. People

in thisis so260 Y. 138. This particularly juris-N.Grogan,
is ais not absolute butwhere the statute primadiction speed

340;H.N.RSA State v. 101limit. 263:54. Swift,facie speed
1281; 2d Inasmuch1273, A.L.R. 1337.52Annot. 86 A.L.R.

theis element ofnot an essentialas unreasonablean speed
it ismotor vehicleof aoffense of operationgrossly negligent
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offense which the defendantor included coulduponnot lessera
Note, 413;11 Wis. L. Rev. Gold-be found Donnelly,guilty.

Law, 327,Schwartz, 328 4Criminal Wharton’s&stein (1962);
Procedure, ss.and 1887 and 1888Criminal Law (1957);

Fisher, LawTrafficVehicle 196(1961).
aside, toit is unnecessarySince the is setdefendant’s conviction

briefs.in theirconsider other raised counselquestions by

sustained.Exceptions

All concurred.
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