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thisfrom established rule.
of otherWhat we have said renders considerationunnecessary

and isissues the order

sustained.Exception

All concurred.
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Shaines & A.Brown Robert Shaines for theorally),{Mr.
plaintiffs.

Devine, Millimet, Stahl & Branch ShaneMcDonough, {Mr.
Devine thefor defendant.orally),

Blandin, that erred in fail-defendant claims the CourtTheJ.
matter of law that thethe as a plaintiffs,to instruct juiying

Dowd, alsowere licensees and inM. and Oliver Jr., deny-Helen
and directed verdicts.motions for nonsuitsing

institution,is a charitable the hospital buildingThe defendant
1930, for the of forin caringbeen constructed purposehaving

and wel-to the healthill and promotethe and generallyinjured
area. It no andin the makes profitfare of citizens community

and Sinceis income from servicessupported gifts.by bypatient
the Asso-about the District Nursing1933 hashospital permitted

“Wellfree of for ato use certain facilities Babyciation charge
a in theto roombabies are hospitalClinic” wherein brought

thestaff of hos-and examinationsfor by physicianscheckups
Thethe District Association.who are bypaid Nursingpital

thein the associ-of is advertised newspaper bytime the clinics
ation.

Helen, whoa resident of PortsmouthOn the in questionday
times beforeseveral for thehad visited the clinic same purpose

Oliver,examined, with andof her child appearedhaving Jr.
of stairsentered As was athe she flighthospital. descending
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shoulder, thechild over her left on her tothe waycarrying
facilities, fell,clinic she and both herself andslipped injuring

Oliver, She claims was that thethat the cause of her fallJr.
stairs were that were maintainedandslippery they improperly
and constructed.

The crux of the issue of whether Court erred inthe permitting
the to decide whether the were invitees or licenseesjury plaintiffs

aon what we hold to be the test for determin-depends proper
ation of the are two tostatus. there testsplaintiffs’ Presently
determine what is an invitee. is theOne so-called “economic

2benefit” and the the &test other “invitation” test. Harper
Torts, 27.12,The Law of 5. 1478-1479. The formerJames, pp.

is that mustthere be oran poten-economic advantage —actual
visit,tial—to the of the in theoccupier premises, plaintiffs,’

before case,the latter thebecome invitees. In themay present
so;Court test,submitted itto the the invitation thatjury only

is to consider thatunnecessary whether it could be found there
was benefit,economicany actual the defendantor topotential,
from the visit.plaintiffs’

The invitation test does not that there be andeny may
economic benefit to the defendant in the visit or thatplaintiffs’

to,such benefit alone is sufficient theto becomepermit plaintiff
an invitee. 2 Torts,& Law ofHarper The How-James, supra.
ever, it would and thatfurther hold a visitorgo becomemay
an invitee if the his of theoccupier, “by premisesarrangement
or other conduct has led the entrant to believe in-[they] ‘were
tended to be used visitors’ for the which this entrantby purpose
was ‘and that such was not inpursuing, use acquiescedonly

accordance,the orowner but itby that was inpossessor with
the intention and with the orwhich wasdesign placeway

and ....’” 2adapted prepared &Harper The LawJames,
27.12,Torts, 1479.of s. This on top. authority goes point

isout that the trend toward the morepresent inclusive invitation
1479,Id., 1480.test.

us,In the situation before we thatbelieve established andlong
—understood noteasily easily—though always applied principles

of fundamental law,and inreasonableness ourjustice which
test,are in accord with the invitation furnish a sound guide.

the 73,In case Hobbs v. theof 75 N. H. court heldCompany,
that “if bethere evidence to show inducement or invi-tending
tation enter the it becomes a of fact forpremises] question[to
the to determine whether thejury” is an invitee. P. 81.plaintiff
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in“The of the factthe consists that theliabilitygist person
. . . entered the because he was led to believeinjured premises

that in with. . . such use was ... accordance the andintention
with thewhich or was anddesign way place adapted prepared

”or . . Cashman,allowed to be so used . . Menard v. 94
428,N. H. 431.

here,to facts the findthe couldthese principles juryApplying
that the had been used for somestairs twenty-five years prior

members of the the Wellto the accident community visitingby
—the as theClinic for same to main-Baby purpose by plaintiffs

tain the health and welfare of their children —and that this had
and of thebeen with the defendant.done knowledge approval

wasfind that this use in accordancealso with whatcouldThey
was thebeen led to believe intentionhad andthe plaintiffs design

Also, thecould conclude thatof the defendant. they hospital,
theto for ofa the purposeas public general pro-place open

of the as well asand welfarethe health community,moting
and thecould notthe sick injured, ignore customarytreating

stairsto the use of itsof the with referenceactions public gener-
of forto its use them the ofin purposeandally, particular

Abramson,Clinic. v. 84the Well N. H.Babyvisiting Pickford
446, 450.

circumstances, the of whether the plaintiffsIn the questionall
to thewas submittedor licensees properly jury,were invitees

Insofar asdefendant’s thereto are overruled.exceptionsand the
41,v. 92 toSandwell N. H. be expressHospital, might thought

state, the isbe In this lawit is not to followed.a viewdifferent
im-charitable institutions nothat and other enjoyhospitals

MonadnockWheeler v.from forliabilitymunity negligence.
306,103 H. 307.N.Hospital,

we theissue whether should sustain findingThe isremaining
view, in itsa that failedthe hospitalthe which tookof jury,

and maintain safeto construct reasonablythetoduty plaintiffs
athat testifieddiscloses qualified expertThe transcriptstairs.

to con-were unsafe duethat the stairs faultyunequivocally
maintenance, too narrowthat certain treads wereandstruction

them was “too whenthe substance slippery”and that covering
so The defend-become even more with “use.”and hadinstalled

of isa stairs not unreasonablythatant ordinarily flightargues
Thein 2 &traversed Harper James,when daylight.dangerous

However,1489,27.13, consider-Torts, 1490.s.Law of pp.
to knew thesethe use which the defendantnature oftheing
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it be found itwe believe could that failedwere subjected,stairs
for the incare accordanceplaintiffs’safetyreasonableto exercise
Yoken's, Inc.,v. 104 N. H. 331.itswith duty. Jacobson

The motions for and directednonsuits verdicts were properly
denied, and the isdefendant’s to the Court’sexception ruling

Aoverruled. further examination of nothe record discloses
trial,error in the theand order is

on verdicts.theJudgment

All concurred.

rehearing.On After filed,the thewasforegoing opinion
defendant’s motion for wasrehearing granted.

Devine, Millimet, &Stahl Branch ShaneMcDonough, {Mr.
Devine for the motion.orally),

Shaines & Brown Robert A. Shaines orally), opposed.{Mr.

Blandin, defendant,The in its formotion a rehearing,J.
that “The invitation test is not to theargues applicable circum-

stances of these actions” and that it does not our lawrepresent
or the modern view.

We believe that the of the issues involvedimportance and the
and inconflicts which to exist the cases anduncertainty appear

144,in various textbooks Yale L. warrant(63 further145)J.
elaboration of our Aopinion. matter not stressedpreliminary
at the but mentionedoriginal hearing, is thatupon rehearing,

accident inthe thathappened ofportion the defendant’s premises
asused the nurses’ home. isIt neither claimed nor do we per-

ceive that this affects in mannerany the involved.legal principles
the defendant’sConsidering order,contentions in itreverse

clear from the authorities that theappears modern trend favors
the use ol the more inclusive invitation test as well theas econo-

benefit test & TheHarper Torts,mic Law of s.(2 James, 27.12,
1478, an Prosser,In articlepp. 1480). “Business Visitorsby

573,and 26Invitees” Minn. L. Rev. he his earlierrepudiated
test,view that the economic benefit which theupon defendant

relies, was andexclusive advocated of the invitationadoption
astest well. It has since been that “thestatedauthoritatively
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the test.of the courts” now invitationacceptgreat majority
454,78,s. 456 Handle­Prosser on Torts (2d (1955);ed.) p.

95,Cox,v. 39 109.N.man J.
testfor the invitationthe mostPerhaps supportsignificant

Torts, drafts. 332in Restatement (Tentativeappears (Second),
5, theThis states thatNo. authority bluntly restricting1960).

testto meet the economic benefitclass of invitees those whoonly
of theof with of theis “out line the great majorityholdings

Id., 332,s. 59.cases have considered thewhich question.” p.
standthis also has modified its formerIt thatappears authority

Torts,Restatement, s. 332.as stated in
Andraft defines an invitee as follows:The tentative “(1)
Ais a invitee or a business visitor.invitee either (2)public

is a onpublic invitee who is invited to enter or remainperson
land as a member the theof for a for whichpublic purpose

to A business visitor is aland is held the per-open public. (3)
on forwho invited or remain land ason is to enter purpose

with business with theor connected dealingsdirectly indirectly
then onland.” The to explainof the authority goespossessor

with the writerthe economic benefit testthat exclusive “originated
1878, notin and that it doesof a treatise” representforgotten

Id.,view. 59-60.either the better or the modern pp.
matter, inthatof the we holdIn thisupon phasesummary

estab­benefit test the invitation test asaddition the economicto
inas set in terse formin former and forthlished our opinion

draft No.Torts, s.the Restatement 332(2) (Tentative(Second),
the casethe in this state. Inalso law5 is(I960)), supra,

entered the hos­us, that the plaintiffcould foundbefore it be
to amember the inas a of public, responsepremises,pital’s

Associationissued the Districtinvitation by Nursingpublic
wasthe Sheor authorizationunder implied by hospital.express

the over which thea of premises hospitalupon partinjured
to haveand it could be foundcontrol which reasonablyretained

bene­it derived no economicher to use. The fact thatexpected
it a to dis­should not relieve fromfrom the transaction dutyfit

outcover and unreasonable risks ofremedy injury arisingany
359,Torts,the use. Restatement s.of invited See (Second),

Prosser,comment supra;draft No. 5g (Tentative (1960));
595,573, warranted sub­26 Minn. L. Rev. 602. The evidence

itsmission to the the issue the status andof of plaintiffs’jury
is sustainable.finding

Chimiklis, 456; v.SandwellInsofar Hashim v. 91 N. H.as
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41,92Hospital, N. H. and the line of cases themfollowing may
be to limit thethought rule to the economic benefitexclusively
test, are overruled.they

We do not the broader rule itadopt becausemerely represents
a “modern trend.” We follow it itbecause we believe best ex-

the ofpresses andprinciples justice reasonableness upon which
our law of torts- is founded. v.Hobbs 75 N. H.Company,
73, 80-81.

In ofconclusion, we adhere to the and the holdingprinciples
our The order isoriginal opinion.

Former result affirmed.

All concurred.
30,September 1963.
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