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for the plaintiff.Bigelow orally),Bigelow {Mr.

for theand& Bell Peter S. Espiefs Espiefs orally),Bell {Mr.



133

defendants, and PaulP. OilEugene Cray Cray Crayd/b/a
Company.

General, Kalinski,William and AlexanderMaynard, Attorney J.
General,Assistant for the State of NewAttorney Hampshire,

furnished no brief.

Curran, Inc.,Francis G. Moulton for Kenneth E. furnished
no brief.

Lampron, RSA 447:16 in that officersprovides whopartJ.
incontract behalf of the State for the construction of public

shall “obtain as a condition to thehighways execu-precedent
contract,tion of the sufficient bond or otherwise . . .security by

conditioned the theupon contractors and sub-payment by
contractors for all labor or furnished . . . forperformed all

fuels,material used and for .lubricants . . and supplies pur-
chased said and used in out saidby principal contract.”carrying

24, 1958,On March the issued a contract bond asplaintiff
The wassurety. Inc.,LaClair Bros.principal Construction

under a contract with the State of New to rebuildHampshire
the Iincoln-Livermore In addition to thehighway. obligation
of the to all terms andprincipal perform conditionsagreements,
in the taxes,contract and to all lawful this bond waspay
conditioned on the the of all the itemspayment by principal
enumerated in the above statute “this to make suchagreement

in with thepayment being compliance of Revisedrequirements
Statutes Annotated 447:16 to furnish thereunder andsecurity

in fact suchbeing security.”
RSA 447:17 that to obtain the benefit ofprovides the bond

a claimant laborfor or materials furnishedperformed “shall
within after said claimant ceases toninety days saidperform
labor or furnish said materials . . . file .. . with the depart-
ment of works and apublic ... statement of thehighways
claim; a of which shall forthwith be sent mail thecopy by by

where itoffice is filed to the andprincipal surety.”
Section 18 of this in that “saidchapter provides claimantpart

shall, within claim,one after such file ayear infiling petition
the court for thesuperior within which thecounty contract shall
be to enforce hisprincipally performed claim . . . with a copy
to the and andprincipal such furthersurety, notice theas court

order.”may
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■ 1958,24,on Octoberfor the winterLaClair shut down the job
next, andOctober 27the onmoved its offequipment project

at thatestimatedthereafter. It wasnever workperformed any
itbutof the constructiontime hadthat LaClair completed 74%

finalof thethat it had performedsubsequently developed 64%
amount on a dollar basis.

the State12, 1959, notifiedAmerican Fidelity CompanyMay
theAmericanunable to completedthat LaClair was perform.
Co.Bros. Constructioncontract its Weaverthrough agent,

25, 1959, was acceptedand theThis work projectstarted May
$196,016.38American,9,October 1959. The expendedplaintiff,

the$81,233.33 fromIt has receivedto the contract.complete
has been$7,000 from the Stateof dueState and the balance

in court.deposited
November,27, 1958, to aboutthe fromperiod MayDuring

Oil1958, sup-was on the Cray Companywhen LaClair job,
out thisused into LaClair carryingfuels and lubricantsplied

$4,009.82.a balance ofit is owed thereforallegesCrayproject.
andof Public Workswith thefiled its claim DepartmentIt

29, 1959, an actionand commencedon againstMayHighways
3,writ dated Marchfor this balanceAmerican bythe plaintiff

that it a suitin its brief againststates brought1961. Cray
6, 1959,dated whichthis amount writfor by JulyLaClair

defaulted.LaClair wasfor afteraction was continued judgment
Inc.,Curran, in the ofE. amountof KennethThe claim
LaClair on thisfor projectis for services performed$272.07

October, filed a claim with the1958. Itthe month ofduring
letter datedPublic andof Works Highways byDepartment

1959, a suit to collect its claim.12, has neverbut broughtMay
issuedthat because the bondfirst contendsDefendant Cray
thoseare broader thanwhichAmerican contains obligationsby

beit is not a bond and447:16 statutory mayRSAbyrequired
even if the re-common-lawa valid obligationassued upon

447:17, 18, with.are notRSA compliedofquirements
to thein addition performance byAmerican’s bond securing

the statute alsothe required byof allLaClair obligations
its contract with thewouldthat LaClair performguaranteed

the harmlessState, taxes and save State againstall lawfulpay
to orand suits for person property resultingall claims damage

more notIt also had obligationsits manyfrom negligence.
in the statute.contained

404, 407,H. thatin 97 N.held Petition Keyser,This court of
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if a claimsundertook arisingextrastatutory provisionssurety
could be as valid common-lawunder those enforcedobligations

thethe need of with requirementswithoutobligations complying
in RSA 447:18.as to and of a claimnotice the providedfiling
Co., 339 Mass.v. Beacon Const.Robinson Products Co.Clay

under an406. However claim arises not extrastatutoryCray’s
tofrom itsAmerican but guaranteeobligation by obligation

re-isthe of fuels and lubricants which specificallypayment
anas suchAmericanthe statute and undertaken byquired by

obligation.
find noFurthermore, case weunlike the in thebond Keyser

in be construed to Craythis bond which could giveprovision
thein of those byaddition to or providedindependentrights
becouldin this whichstatute. There is no bondprovision

case, ato constituteas were those in theinterpreted, Keyser
noticethatof thewaiver American statutory requirementsby

tothe ceasesshall be within after claimantgiven ninety days
shall beand that alabor or furnish materialperform petition

v.17, 18, Therrien Marylandfiled within one supra).year (ss.
andCo.,Cas. 97 H. 180. The statute creates rightsN. Cray’s

the meansit follows that can be enforced specifiedonly bythey
is true of the409. This alsoit. Petitionby Keyser, supra,of

Curran,claim of Kenneth E. Inc.
however,further, if its aremaintains that even rightsCray

with the ofit has substantially requirementsstatutory complied
In the wordsthe should be to recover.statute and permitted

that theof Oilof its brief “It is the contention CompanyCray
1958,October,inof the of wintershut down becausejob early

lubricants.to a to furnish fuels anddid not amount cessation
LaClairunder the above withagreementCray’s undertaking

Bros, was connectedwas a one so as LaClaircontinuing long
beit cannot saidwith the Iincoln-Livermore project. Certainly

within thethe seasonal there was a cessationthat hiatusduring
ofand intent the statute.”meaning

must be filed with-that notice of claimrequirementsStatutory
or the lastafter the cessation of workin a periodspecified

of services or materials have been criticized as un-furnishing
Powell, 487, 738, note 59.3 Real s.satisfactory. Property, p.

amendment toThis consideration the RSAprobably prompted
fixes the within which to file a447:17 which periodninety-day

of theclaim “after the andcompletion acceptance project by
However,1961, thisthe Laws 230:1.party.”contracting
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29, 1961,became effective and does notAugust applychange
to this case.

Failure to with the that a state-comply statutory requirements
ment of be filed a “withinclaim shall with partydesignated

after said claimant saidceases to laborninety days perform
or furnish said materials” and that “said claim-447:17)(RSA

claim,shall,ant within after such aone fileyear filing petition
... to his heldenforce claim” s. is fatal.usually(Id., 18)

School, 55,v. 98 H. 57. TheseCo. N. periodsTolles-Bickford
Id.,are extended ornot breach of contract. 58.by insolvency

The LaClair no workthatparties agree performed subsequent
24, 1958,to October that furnished fuels and lubri-and Cray

27, November,cants from fur-1958 to 1958May only. They
ther that did not file a of with thestatement claimagree Cray

29,of Public and untilWorksDepartment MayHighways
1959. This was about 180 after ceased tofiling days Cray

fuels and instead re-furnish lubricants of within 90 asdays
statute did file innot aquired Superiorby 17). Cray petition(s.

1961,3,Court to enforce its claim until March over 8 months
to,withinthe which it was fileperiod requiredbeyond one-year

contention that it ceasedWe cannot toCray’saccept(5. 18).
1958,furnish materials not in after which date noNovember

furnished,materials were in fact but the whenfollowing spring
failed to resume This is to theLaClair contraryoperations.

actual facts. can we its doctrine of sub-Nor adopt suggested
the lawstantial with Ourcompliance statutory requirements.

is settled that in notice thewell giving statutory requirements
of the statute must be observed. Poirier v.strictly Company,

461, School,462;84 H. Co. v. 98 N. H.N. Tolles-Bickford
55, 57.

that,final contention is even if it is barred from en-Cray’s
its claim on the bond for its failure to with thecomplyforcing

suit,and isof notice American neverthe-statutory requirements
it under theless to doctrine of restitutionobligated pay equitable

for the benefit and it obtained from the fuels andadvantage
tolubricants LaClair.supplied by Cray

default,is the that after LaClair’s Ameri-It agreed by parties
$196,016.38 forcan to this whichexpended complete highway

$88,233.33.is is furtherthe State to Itobligated pay agreed
that American’s records do not indicate of the fuelsthat any
and to LaClair were usedlubricants supplied byoriginally Cray

Bros., American’s in the of theWeaverby agent completion
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work, or other or which contractedby personany corporation
However,with American to thecomplete Crayhighway. argues

that the State had retained for thework done on con-money
tract LaClair which American will receive if the balanceby
owed the State is it. It ofto maintains that some thispaidby
work LaClair was done with fuels and lubricantsperformed by
furnished and American bewould enrichedby Cray unjusdy
at the of if it received the benefit itsexpense ofCray products
without to for them.having pay

that American is a benefit from theAssuming receiving prod-
ucts furnished to LaClair this is not sufficient in itselfby Cray
to a of onrestitution American. It is evident thatimpose duty
American is a substantial it beloss since will reim-suffering
bursed less than half of costits of thecompleting highway.

contention is that this loss will be alessened as result ofCray’s
work which LaClair the ofperformed use itsby How-products.
ever, has beenCray not or does not have apaid onpriority
these funds itbecause failed to its claim inpresent accordance
with the requirements 447:17,of RSA 18. To it to re-permit
cover nevertheless would be to circumvent this It isstatute. not

or unlawful forunjust to the itAmerican retain benefit will re-
ceive the claimants,of Curran,failure theby Oil and toCray
exercise their faultno of American.statutory rights through
American Forbes,v. 17;88 N. H.University Follett v. Ramsey,

347,101 N. H. 350.
Neither P. and PaulEugene OilCray Com-Cray Crayd/b/a

Curran,nor Kenneth E. Inc. haspany in the balanceany right
$7,000of due on the contract between the State of New Hamp-

shire and LaClair Bros. Construction andInc. a decree should
be made to that effect.

Remanded.

All concurred.


