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Bums, & and E. Paul KellyBryant Hinchey Kelly{Mr.
for the plaintiff.orally),

Walter D. for the defendant D. fur-Hinkley Stephen Kipp,
nished no brief.

E. brief and for the defendantsGormley (by orally),John
Carr and Stone.

P.George and L. Wilder Quint Quint orally),Cofran {Mr.
intervenor,thefor Merchants Mutual Insurance Company.

21,Per curiam. On the of 1959 the defend-evening August
Lancaster,ant D. who resided with his inStephen Kipp, parents

had the use of automobile insured the thethe withby plaintiff
father, insured,of his the owner and namedexpress permission

movie,for the of a to a with instructions topurpose taking girl
be back eleven P. M. It that the could notby developed girl

and he later left Lancaster with fouraccompany Stephen, boys,
minors,all with the Canadianwhom he visited a acrossplace

border, some miles are describedeventssixty away. Ensuing
in the Trial Court’s findings.

House,’“Each of the had drinkto at the ‘Lineboys something
and after some discussion with the otherStephen Kipp, boys,
decided that he drive andshould not asked Peter Carr to drive.

Hereford,On the return Lancaster,from to Newtrip Quebec,
drive,Peter Carr did withHampshire, seated inStephen Kipp
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wasbeside the driver. Stone onthe center front seat Reynold
outside, were in the rearand and Tibbetts seatedthe Daggett

route,seat; on occa-several en one of whichthere were stops
was evidencewas There some thatsions sick.KippStephen

Peter avoided strik-on the Carr hadreturn successfullyjourney
at timea was on the which Stephencow thating highway,

not the cow. TherePeter Carr forKipp congratulated hitting
to drivethat advised Peter Carris evidence Stephen Kipp

slowly.
and“After automobile re-entered Newthe HampshireKipp

Stratford,the town the went offhad arrived in of automobile
tree,intothe road and crashed a inresulting injuriesphysical

andto StoneReynold Stephen Kipp.
to,29, 1959, or“On December the madepetitioner payments

defendant,on behalf of the for medical expensesStephen Kipp,
a inincurred him as result of the thesustainedinjuriesby

”accident.
H. the under-to William Kippthe issued plaintiffBy policy

all which theinsured sums in-behalf theto on oftook “pay
sured become to as be-shall legally obligated pay damages

.cause of . . . . . . sustained . .bodily injury by any person
. . .”the . . . owned .out of use of the automobilearising

The defines in as follows: “The“Persons Insured” partpolicy
toare insureds under Part I: with thefollowing respect(a)

automobile,owned the resident ofnamed insured and(1) any
household, automo-the same suchother(2) any person using

bile, the is ofactual use thereof with theprovided permission
the named . . . .”insured

and oral have been devotedWhile the briefs large-arguments
con-the “omnibus” of theto of provision policydiscussionly

the definition above andtained in of quotedsub-paragraph (2)
the to D.of the nature of Kipp bypermission granted Stephen

H. there is occasion tothe named insured William noKipp,
theto determine plaintiff’sthisupon provision obligationrely

It aD. is that wasto Kipp. plain Stephen “personStephen
above,of theinsured” under definition quotedsubparagraph (1)

a “resident of the ashe was same household”admittedlysince
Parcher,See The New Automobilethe named insured. Family

Comment,Counsel 13 The24 Ins. (1957); FamilyPolicy, J.
581,37 Neb. L. R. 583Automobile Policy, (1958).

that wasis clear since not the ofIt Stephen operatorequally
occurred,the accident on histhe vehicle when any liability part
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Carr,must arise ofout the the wasof vehicle whooperation by
it at in his and for his use.driving Stephen’s request, presence,

In this connection the Trial and ruledCourt found as follows
to the of thepursuant requests defendants.

defendant,The“11. the automobileStephen Kipp, operated
on the to Hereford. to to LancasterPrior backtrip starting

Hereford,from he felt he to the onwas unable drive car the
and, defendant, Carr,return trip the thethereupon, requested

most inmotor vehicle the toexperienced operator oper-group,
ate the automobile on his behalf and as his(Stephen’s) agent
on the back to Lancaster. and the timeway Subsequently, by
the Lancaster,left toHereford return to conditiongroup the of

defendant,the and,had worsenedStephen Kipp, upon leaving
Hereford and at all times thereafter on the to Lancas-backtrip
ter, washe unable to the 12. Theautomobile.properly operate
defendant, Carr, the automobile on the return tooperated trip
Lancaster and at the time of the allaccident. At times while

automobile,Carr was so the was seatedoperating Stephen Kipp
who,in the center front seat next Carr atto all times while so

was so to andoperating, the direction control ofdoing subject
on his behalf and as his and servant.Stephen Kipp, agent

accident,29. theAt time of said the owned automobile was
defendant,used the a ofbeing by resident theStephen Kipp,

same ashousehold the named insureds.”
It thus that for onappears Stephen’s liability any negligence

the of Carr is out of ofpart “use”liability arising Stephen’s
the insured vehicle within the of themeaning plaintiff’s policy.
Carr’s of the vehicle cannot be said to haveoperation termin-
ated “use.” TheStephen’s use made on returnthe fromtrip
Canada was a of the use determinedpart upon by Stephen,

inwho remained ofcontrol the vehicle. It never became an
Carr, behalf,use on his own heindependent by since was oper-

the insured in theating vehicle ofright Stephen.
In that the does notmaintaining afford thepolicy coverage,

reliesplaintiff Cazedessus,the caseupon of v. 127 So.Rogillio
734,2d as the . . . ... thiscase on issue”“only particular

disclosed the research ofby counsel. In that thecase Louisiana
court was called to construe a the termsupon of whichpolicy

resembled theclosely with which areweprovisions presently
concerned. the heldcourt that the ofAlthough son the named
insured, as a “resident of the same household” as the named
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an insuredinsured, was himself to the termsaccording plain
becauseof the it held that no was providedyet coveragepolicy,

the the accident occurredthe use made of vehicle whenbeing
a of the the exclusive andwas son for independentpermitteeby

wasat a time when the son notbenefit of the presentpermittee,
case and this isin the The distinction between thatvehicle.

insured,”was not the “namedSince the sonreadily apparent.
did make the other anto another nothis consent byoperation

defi-of the “omnibus” clause of theinsured within the meaning
nition of “insured person.”

uswe as to the case beforeThe view which adopt applicable
a ofof the Court offinds in decision Appealsrecent support

Co.,v. American Insurancein Melvin AutomobileMaryland
the in-A. 2d There son of the named194 269.(Md. App.)

insuredanother was thesured was killed while boy driving
thewhether this “actual use”vehicle. In was byconsidering

see reason to limit thedecedent, there said: “We nothe court
vehicle,to of a‘actual use’ theof the words operationmeaning

and sub­is the or servant of anotherwhere the operator agent
Thereand control.to immediate and directionhis presentject

con­has the words in theto no case that construedbeappears
‘use’which the wordthis but there are cases intext of policy,

Co. v.In Hardware Mut. Casualtyhas been so construed.
394,607, 393,604, A. 2dMitnick, 26 Chief180 Md. Judge

Court, car in thesaid that afor this ‘using ordinaryMarbury,
aseems to include borrower’sthe wordsof clearlyacceptation

another.’ See alsoit while driven byuse of by ridingmaking
211, 389; v.Moresse, Y. 179 N.E. Brown258 N.Arcara v.

857;2d457, 48 N.E. Casu­Maryland141 Ohio St.Kennedy,
637,Marshbank, 2d226 F. 639 A. 3d);v. (C.alty Company

Cal. 2d155Osborne v. Company, App.InsuranceSecurity
201, Co. v.94,2d Ins.318 P. 99 and Indemnity Metropolitan

507, 2dYork, 33 A. 355 . . .Cas. Ins. N. 166Co. of New J.
residentIn covered as a of histhe instant case wasBarry

household,father’s and did thenot need to rely permissionupon
. . . We. . . Here the test is use rather thangranted permission.

find the of theit to discuss permissionunnecessary scope
is an alternative ofgranted, since that merely ground liability

in the Melvin v. American Automobile Insuranceinstant case.”
Co., 271,2d at authorities194 A. 272. For other adopt­supra,

“use,”view of the of see Am.the same meaning Employersing
Co., 101;Ins. 93 N.v. Insurance H. Persellin v. StateCo.
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Assoc.,Automobile Ins. 75 N. D. 716. Annots. 160 A.L.R.
1195, 1213, 600, 648,5 18;A.L.R. 2d 5. 7 Ins.Appleman,

Practice,andLaw s. reached,4316. In view of the conclusion
it is to determine the effect theunnecessary of endorsements pro-

“extended non-owned . . .viding to D.coverage” Stephen Kipp,
name, and for an additionalby premium.

Since the is to defend actionsplaintiff theobligated pending
and within the limits because ofto policysatisfy any judgments

isits D. no occasionto indemnify Stephen Kipp,undertaking
whether like would haveto determine obligationspresented

Carr, in theexisted to had not beenwith respect Stephen present
the effect ofare we called to considerautomobile. Nor upon
sinceAct 268:16 cover-the Financial VI)Responsibility (RSA

terms of the For theis afforded the express policy.age by
transferred with-the which weresame reason most of requests

discussion.out norequireruling
the madeThe the effect of paymentissue concerningpresented

relat-under Part II of theto D. plaintiff’s policyStephen Kipp
Services” to norequireto for Medical“Expenses appearsing

thatThe thisextended consideration. plaintiff paymentargues
a the insurercannot be construed as waiver or estoppel against

its under Part I the hereinbeforewith to ofrespect rights policy
determined. out,As the defendant its underpoints obligations
Part II are of its under Part I.independent 8liability Apple-
man, Practice, 4896;Ins. Law and s. 42Annot. A.L.R. 2d 983.
Since we hold that the affords the ofpolicy coverage, question

However,waiver isor immaterial. the defendantestoppel
Stone likewise claims to be entitled to benefits underReynold J.

II the His thePart of thereunderpolicy. rights depend upon
to make to aundertaking specified personplaintiff’s payments

automobile,the“while owned whileinjured occupying (a) being
. resident of the sameused . . household” as the namedby any

insured.
our of the inIn view of same as usedinterpretation language

itI the followsPart of that the defendantpolicy, Reynold J.
to theis entitled benefits ofStone Part II of the withinpolicy
See defendants’the limit of $500. No. 30.request

shouldA be in theentered favor ofdeclaratory judgment
indefendants accordanceindividual with this opinion.

theJudgment for defendants.


