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of whetherfor the questiondeterminationsubmittingclearly
did orencounteredthe which the plaintiffs voluntarilydanger

theafter ofarosedid extend to which completionnot danger
not,if it did theythattest run on the andplains, specifying

underexercised due carewere to verdicts providedentitled they
404;N. H. Burgessthe Perlman v. 90circumstances. Haigh,

372, 380,Railroad, H. and cases cited.v. 98 N.
thein byinstructions the exact employedWhile phraseology

servedthenot requestsninth and tenth wererequests required
instruc-to issues whichto direct attention appropriateupon

N. H.v. 89have beenshould Nickersongiven. Bentley,tions
the denial of the requeststhe to533. Accordingly exceptions

excep-are Since a new trial will be otherrequired,sustained.
betions need not considered.

trial.in newsustained part,Exceptions

All concurred.
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Mc-Bean & and Francis B. McCaffreyWyman, {Mr.Tefft
thefororally), plaintiff.Caffrey

General, and Frederic T. Green-AttorneyMaynard,William
General forGreenhalgeAttorney orally),Assistant {Mr.halge,

State.the

Lampron, courtthat “the shallRSA 491:8 provides superiorJ.
state ofenter the Newtohave judgment againstjurisdiction

withor contractfounded any express impliedHampshire upon
the state.”

at“that there was anThe Trial Court found express^or
the State to usecontractual obligation uponimpliedleast —an

of itin its of the whichdue care plaintiff’s equipmentoperation
an return saidhire and towas a bailee for obligation equip-

same,itin which received the reasonablein the conditionment
-wear excepted.”
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trac-of thisfor the rentalpreliminary negotiationsFollowing
of the an rentaltor between parties, equipment agreementagents

22, 1961, rateanon for hourlywas executed July providing
was inthe State of while the tractor opera-$5.50to be paid by

also thattion. This “the above rentalagreement provided price
and shallshall include all be effectiveexpensesoperating during
to thethe calendar 1961. above are as follows:year Exceptions

Division,the RecreationFuel to be furnished the cost of fuelby
has raised nothe invoice.” The Statewill be deducted from

its executed thisthe of whoas to authorityquestion agents
agreement.

that, thewell settled absent anThe law is byagreement
the created the contractto the bycontrary, relationshipparties

a to return theon the bailee propertyof bailment imposes duty
received,condition as it was whenthe bailor in asto good

without itsand tear unlesswear excepted, injurednecessary
Williston,Co., 212; 4306 Mass.v. Gardettofault. Kennedy

unless otherwises. 1041. agreed,Similarly,Contracts ed)(Rev.
of bailment makes a allthe contract bailee liable for repairs

orrendered its own neglectthe hired necessary byto property
2d., Bailments, 206, 1092.Am. s.want of care. 8 p.Jur.

on thesebetween the is silentThe written partiesagreement
in the contract concerningThematters. specific stipulations

mattersextended as to embracebe soother matters “cannot
Inthe have made no stipulations.which partiesconcerning

thewords, is ofit cannot be said that a deprivedother party
matterin relation to theof all covenants subjectbenefit implied

of contract,a because he has entered into stipulationsexpress
certain withincidents orconcerning connectedspecific particulars

or Co.,out of the 306contract.”growing v. GardettoKennedy
212,Mass. 216.

find, did, that there wascould as itTrial Court properlyThe
the State to use due carecontractual obligation uponan implied

it athe of which wasof plaintiff’s equipmentin its operation
hire.bailee for

contrac-was an expressThe Court could also find that there
the condi-inreturn the tractortual the State touponobligation

received, Theit was reasonable wearin which excepted.tion
of was introduced withoutplaintiff’s agenttestimonyfollowing

Was there at that time with re-any agreement“Q.exception.
atof the vehicle the time that it would beto the conditiongard



222

theofA. As I told Mr.returned to Mittersill? Avery [agent
was it be backall we as as itexpected brought goodState],

wasand tear. So that uponwent other than wear Q. agreed
State totime, theto the laterat that supplying bysubject

the was.what a reasonable rental forMittersill of property
was notfind that thisA. Yes.” The Court could agreement

rentaldid the writtenintended and not become covered byto
v.the Monadnocklater executed by parties.agreement Steinfteld

316, 318;152; H.Mills, H. v. 88 N.81 N. Connell Company,
2d, Bailments, 281,s. 1169.8 Am. p.Jur.

the 17th“as a matter of fact that onThe Trial Court found
1961, and of the Stateservantsof certainday agentsAugust,

of awere in the pieceof New operationHampshire negligent
as aknownowned the otherwiseof by plaintiffequipment

tractor, the said machineas a result of whichBombardier
fire, of the in the sum ofall to theon damage plaintiffcaught

$1,672.42.”
findwhich Trial Court couldThere was evidence from the

told and knew that in thethe defendant’s were oper-that agents
became “real hot” andthis the exhaustation of tractor pipe

fromtothat care should be taken prevent being transportedhay
inknew that care should be exercisedThat alsotheyigniting.

The evidenceto such an occurrence.this preventinsulating pipe
whicha that an asbestos theyalso warranted coveringfinding

itinstalled in thatused as insulation was permittednegligently
at or near the exhaustto become pipe,lodgedhay chaffings

plain-fire which damagedcaused thethisand that negligence
404,Railroad, 408.N. H.v. 100Hurdtiff’s tractor.

fordefendant who had driven this tractorAn of theemployee
thatat the time of the fire testifiedtime and wassome driving

betweenthe left rear of the vehicleflames came from portion
thatthe to the exhaust onbales of pipe; previoushay adjacent

the in thehad removed fromhe gapsoccasions hay chaffings
the of the fire.did not recall so on dayinsulation but doing

was startedthat in his the fire hayHe testified byalso opinion
To admithave near the exhaustchaff which must pipe.gotten

defendant,thewitness over the ofthe of this objectionopinion
aid in the deter-must found that it wouldthe Trial Court have

and is sus-the This was warrantedmination of facts. finding
itMathews, H. The fact that bore94 N. 313.tained. Ricker v.

it inadmis-renderin the did nota main issue caseondirectly
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Stores,236, 239; Rau v.N. H.v. 87sible. Christie Company,
490, 495.97 H.N.

a whichto the admission of conversationDefendant objected
andthe managertook the after fire betweenday plaintiff’splace

MountainNorton, the Cannonthe director ofone managing
hadthe tractor beenin the of whichAerial operationTramway,

fire. Plaintiffsused at the time of theand washired being
this’will take care ofthat “Mr. Norton said ‘Wetestifiedagent

tothe damagestoHe was referringthat was all . . . Q.and
A. Yes.”the Bombardier?

of thethe issuebe found material onThis evidence could
theinreturn the hired tractor substantiallyState’s toobligation

be on theit it. It could also foundsame condition as received
and inwas authorized uttered pur-evidence that this statement

as directorduties of the makersuance of the official managing
the State. Caswell v. Garage,the for Maplewoodof Tramway

331;Alton, Restatement241; v. 101 N. H.H.84 N. Sargent
does nots. His as a witness286. availability(Second), Agency,

his 4 Evidencethe of statement.admissibility Wigmore,preclude
s. 1048.(3d ed)

made after thefor andDefendant’s findings rulingsrequest
even underthe was deniedCourt’s for plaintiff properlyfinding

RSAin this case.the unusual circumstances existingalleged
Conn, 455.80 H.491:15; Amusement Co. v. N.Manchester

verdicttheState’s motions forThe judgment notwithstanding
were also denied.and for properlyrehearing

overruled.Exceptions

All concurred.


