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as from of the interest.distinguished disposition wife’s
At trialthe the offered earlierplaintiff evidence of drafts of

the stipulation withtogether thereto.correspondence relating
This evidence was excluded to In view of thesubject exception.

in the as filedambiguities stipulation this evidence should have
been received to aid in the of theinterpretation andstipulation
determination of whether the to was intended toright partition
be Co.,waived. Rivier v. St Paul Fire Ins. 104 N. H.College
398, 402. casethe is forremanded further hear-Accordingly,

in the of thising light opinion.

Remanded.

All concurred.
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for the plaintiffs.brief andEmile Bussiere orally),R. (by

Roche, Booth,solicitor and Wadleigh, Langdell,cityFrancis/.
and McGinnis McGinnis orally),Robert F.Starr & Peters {Mr.

St, Inc.Co. and Unionfor C. SevenPeabody TwentyR.

case was aWheeler, The transfer of this petitionoriginalJ.
and to the offor mandamus superintendentinjunction compel
to order defendants C. andthe R. Co.public buildings Peabody

Street, Inc. to and desistSeven Union cease from alter-Twenty
atthe Seven Union Street. Thepremises Twenty petitioning

an andfurther Unioninjunction restraining Peabodysought
thefrom ataltering premises 720 and fromStreet Union Street

thenew business. After Court madeany hearingintroducing
and and the Thecertain dismissedfindings rulings petition.

decree in the court below were sustainedand here.findings
Manchester,v. 104 5.H.Bois N.

In the case at bar it was counsel that itagreed would beby
submitted to the Court for decision on the basis of the transcript
in the case. Manchester,v.Boisoriginal Thesupra. findings
and in therulings previous transfer insofar as wereapplicable

theadopted Court andby are hereinincorporated reference.by
are set forth inThey full in Manchester,Bois v. 5,104 N. H.

supra.
In it wassummary found that the plaintiffs’ property approx-

thefacesimately defendants’ at 720 Unionproperty Street which
was used for abeing theuse at time thenonconforming ofcity
Manchester enacted its andordinancezoning established this
area as an apartment-house district.

30,On November 1953 the owners of Union720 Street were
thepermitted board of toby the use of theadjustment change

anfrom automobilebuilding andpaint automobileshop body
to ashopstraightening andplumbing shop plumbing supply
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showroom. In 1959 the defendant was denied a buildingJune
topermit construct an office on thebuilding premises.

In 1960 one of theJanuary defendants was a build-granted
to certaining permit woodreplace beams with steel beams and

received permission to alter its into offices in accord-buildings
ance with a on file.plan

As a result of these thepermits has been alteredbuilding by
officeproviding space; thechanging upper of thepart front of

the building; the windowincreasing on thespace front and in-
withinpartitionsstalling woodenby beamsreplacing support

with steel.
It was found that of use of thepreviously any multiplication

defendants’ does not constitutepremises either a orpublic pri-
vate nuisance and that the alterations made resulted in a general

in itsimprovement appearance.
The Court then further found:
“At the time of the of this there becan no doubtpetitionfiling

that the theuse of atpermitted 720 Union Street wasbuilding
that of a and show room.shop The Newplumbing plumbing

York used thehasHampshire sinceCompany premises April,
1957, in furtherance of its business as that of andinstalling

air conditioner and Theproviding apparatus equipment. prem-
ises now for a business as Graniteprovide quarters designated

Alarm, Inc.,State and also for a firm in aengaged telephone
service.”answering

the inOn transfer addition to thepresent adopting foregoing
where the Court made certain otherfindings applicable findings

that the had never certifiedonsuperintendent build-building any
thethat at 720 Union Street couldpermit premises be useding

for use other than a and room. Itany plumbing shop supply
further found that the of inadditional use the questionbuilding
has increased traffic theinconsiderably surrounding neighbor-

andhood has created a that usebut theparking problem, being
made is not more or detrimental to theobjectionable neighbor-
hood than the uses.prior nonconforming

At the of the defendants the Court further found thatrequest
the use of the defendants is underpresent bybuilding permissive
section 9 theof ordinances as a use andzoning nonconforming
that the had not satisfied the burden ofplaintiffs proof imposed
on them under RSA 31:78.

The of thebasic contention is that theplaintiffs multiplication
of uses made the defendants is a of theviolation ordi-by zoning
nance since the use as a the boardplumbing shop permitted by
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in is thenof 1953 still in effect. That since addi-adjustment
have added nowtional been until there are four. It isuses

that these additional uses fall sec-argued within the ofscope
tion of the ordinances and are because never per-14(1) illegal
mitted the board of and no has beencertificateadjustmentby
issued the underby superintendent section 13.building

Section 9 of the inordinancezoning part: “Anyprovides
use a or thereoflawful of orbuilding existingpremises part

continued,at the time of the of bethis ordinance mayadoption
use notsuch does conform with the abovealthough provisions

In case anhereof. the of or thereof de-partexisting building
use,and intended a afor such inusesigned nonconforming

thereof be extended the ormaypart throughout building part
thereof so and intended or to usedesigned per-changed any

inmitted a district where such use bewouldnon-conforming
notand more or thedetrimental topermitted objectionable

no structural areprovided alterations hereafterneighborhood,
therein, law,made those ordinance orexcept required by reg-

”ulation.
This section a inpermits use an build­nonconforming existing

to be extended the oring or thereofthroughout partbuilding
to use in a district where such non­“changed any permitted

use would be and not moreconforming permitted objectionable
toor detrimental the no structuralneighborhood, provided

are . .alterations . therein.’’'1made (Emphasis supplied).
At the time of the of the ordinance theadoption zoning prem-

ises at 720 Union Street were forused an automobile body
and automobileshop Such usestraightening ispaint shop. per-

mitted in a commercial district and in an unrestricted(section 7)
district under section 8.

The Court found that the uses now made are underpermissive
section 9 and aresulted in ingeneral improvement appearance

objectionable neighbor-areand “not more or detrimental to the
”. . . .hood

We conclude therefore that the uses now aremade permitted
andsection 9 that theby alterations did not constitute “struc-

4,tural alterations” forbidden this section. 87 A.L.R. 2dby
74; Pointe,v. 254;Grosse 279 Mich.Paye v.Ricciardi Los

115 Cal. 2d 569.Angeles County, App. a certificateAlthough
issued,of should have been usesince the madeoccupancy being

ordinance,thewas thepermitted absence of a certificate underby
was notsection 13 fatal.

While theon basis of the evidence other havefindings might
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made,been below,two of the court after andhearingJustices
aided a view of theby premises, have asfound a fact that the
alterations and uses of the the didpremises defendants notby
violate the Manchester ordinance. thezoning On evidence we
cannot that this was error.say

overruled.Exceptions

All concurred.
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