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570, thatand to hold an lien extends to the fairVt. attorney’s
rendered in thevalue of services particular proceeding.legal

short the of counsel theThe answer to for Wurmsarguments
lien under statute nois that the attaches earlierany attorney’s

thethan the date of of of counsel 311:13entry appearance (USA
time aftera substantialwhich in this case wassupra),(supp)

thelien of the Baldinis attached to the interest of Wurmsthe
in follows that lienin the fund now Itquestion. any attorney’s

Baldinis,to that of the as the masterfor services is juniorlegal
Bobst, 229;v. 93ruled. District N. H.&c. FornoffWhitefield

Smith, 232; Boutelle, 570,v. 56v. 281 Ill. Vt.WeedApp.
577, 581-2.supra,

circumstances,the it becomes for us to decideIn unnecessary
the academic of whether the lien extends toquestion attorney’s

thebalance of claim under the second re-Wurmany mortgage
after of thesatisfaction Baldini since othermaining judgment

will not be affected. there forNor is reason us toparties any
Cote,consider here the claim of Bertrand on whose behalf a

filed,brief has been thesince master’s that he is entitledruling
to satisfaction of inhis claim from the fund court is not modi-
fied thisby opinion.

overruled.Exceptions

All concurred.
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General and Alexander Kalin-AttorneyWilliam Maynard, J.
for theKalins hiski, General (Mr. orally),Assistant Attorney

State.

Driscoll, and Keesler H. Mont-solicitorcity (orally)C.John
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toKenison, placesrelatingDiscriminatory advertisingC.J.
beenbarber has pro-shops,accommodationj includingof public

RSAa offense since 1919.made penalin this state andhibited
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354; 1919,ch. Laws c. 27. in 1961By legislationamendatory
1961, c. this statute was broadened and extended(Laws 219)

to indiscrimination of accommodationprohibit places public
barber inand certain rental RSA ch.including shops housing.

354 The criminal for isviolation a fine “not(supp). penalty
thanless ten nor more than one hundred dollars.” RSA 354:4

Conviction of a discrimination not be used as(supp). “may
evidence in a forcivil action or as a basis for asuchdamages
civil action in manner whatsoever.” RSA 354:5any (supp).

The statute which the criminal is founded readsupon complaint
as follows: “Discrimination. No shall in-orperson directly

creed, color,race,discriminate ofdirectly against persons any
such, board,or national inas the matter ofancestry origin,

accommodations,or or convenience offered tolodging privilege
the at ofgeneral accommodation or in thepublic places public
matter of rental or of a in a con-occupancy dwelling building

more than one RSA 354:1 def-taining Thedwelling.” (supp).
inition of a of accommodationplace public includes a barber

accommodation,“Definition. A ofshop. withinplace public
hereof,the inn,shall hotel,include tavern ormeaning any

entertainment,whether conducted for the or ofhousing lodging
benefit,transient or for the use or accommodation ofguests,

health, rest,those restaurant,recreation orseeking any eating
house, water, bathhouse,on land orpublic conveyance barber

theater, and music or other hall.”shop, RSA 354:2.public
For the of this incasepurposes the defend-only, considering

ant’s motion to the the havequash complaint, assumedparties
inthe facts stated the criminal to be true. The funda-complaint

mental issue the defendant’spresented motionby preliminary
is whether the State forbid discriminationmay constitutionally

accommodation,in toof since the motion quashplaces public
adoes not that the barber is of publicquestion shop place

of issue isaccommodation. Our consideration the presented
restricted to determination of whether the statuteaccordingly may

be which isto a barberconstitutionally applied concededlyshop
a of“place accommodation” as the term ispublic commonly

Brown, 523;understood. Markham v. 8 H. Civil RightsN.
Cases, Arterbum,3,109 U. S. 40 See(dissenting opinion).
The and First L. Rev.Origin Test of Public 75 U. Pa.Callings,
411. In this it thecase is to determine whetherunnecessary
statute includedmay be to otherconstitutionally applied places
in the or dwell-“definition” tostatutory (RSA 354:2) multiple

rentaling RSA 354:1housing. (supp).
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aWhile state not be tomay enact arequired statute forbid­
indiscriminationding ownedprivately places of public accom­

modation, it has theunquestionably to do so.power Railway
Corsi,Mail Ass’n v. 88;326 U. S. District Columbia v.of

Co., 100;346 U. S.Thompson Race Relations andGreenberg,
Law,American 101-107 “Nor does there remain(1959). much

basis for the ofquestioning statutesconstitutionality applying
to accommodationspublic Note,. . . .” The toRight Equal
Treatment: Administrative Enforcement of Antidiscrimination

526,L.74 Harv. Rev.Legislation, The586(1961). defendant’s
contention that the New statuteHampshire 354:1(RSA (supp),
2, discrimination inprohibiting ofplaces public accommodation

barberincluding violates theshops due clauseprocess of the
Fourteenth Amendment has been rejected theby rationale of the
authorities cited above as awell as theofmajority cases of an
earlier v. 418;110vintage. People N. Y.King, Pickett v.
Kuchan, 138;323 Ill. v.Bolden Grand Rapids Operating

318;239 Mich. A.Corp., 505;Annot. 40 L. R. 87 A. L. R. 2d
120, 165.

a of the clausedefendant claims violation equal protectionThe
it to barberFourteenth because applies shopsof the Amendment

certain otherto businesses.but not barberexpressly Historically
been with of accommodationpublichave placesshops equated

State, 25 674date. v. Neb. (1889);from an early Messenger
Hart, Massachusetts 5844 of (1930);Commonwealth History

MassachusettsFox, and inDiscrimination Antidiscrimination
30, 87 A. L. R. 2dLaw, B. 59 Annot.44 U. L. Rev. (1964);

that120, is no constitutional requirement regula-165. “There
—it thatclass to be applied,tion reach whicheverymust might

. . . State is notall or none Themustthe legislature regulate
State,abuses.” v.whole field of Co.bound to cover the Welch

the it428, The hit evils con-432. may89 H. LegislatureN.
siders for correction the lesser onesripe without enumerating
if is athere rational basis for the classification.regulatory

Commission,& Loan v. 105Manchester Sav. Ass’n State Tax
17.N. H. It is that rational bona fideandunlikely any legis-

lative to be declared inreduce discrimination wouldattempt
ofviolation the Fourteenth Amendment. Compare Colorado

Continental, 714,v. 372 U. S. 721:Anti-Discrim. Comm’n
state law for toor federal“Any requiring applicants any job

be turned of their color would be invalid underbecauseaway
andthe Process of the Amendment the DueDue Clause Fifth



359

Amend-of the FourteenthProtection ClausesandProcess Equal
commerce, itinterstate indicatedinvolvedWhile this casement.”

dis-in favor a state statuteattitude of prohibitinga hospitable
airan carrier.of interstatein the pilots byhiringcrimination

theof Four-of the clauseno equal protectionsee violationWe
354the of RSA ch.in provisions (supp).Amendmentteenth

inDiscrimination Public Ac-Comment, Protection andEqual
commodations, 327L. Rev. (1963).32 Fordham

discrimina­The defendant that the statuteargues prohibiting
laborhim to forcedtion barbers on account of race subjectsby

Amend­under the Thirteenthand constitutes servitudeinvoluntary
dicta,this view in occasionalment. There is some forsupport

v. Slenderellaand comment.opinions Sys­dissenting Browning
Avins,tems, 440,2d 454-45754 Wash. opinion);(dissenting

Thirteenthof inFreedom Choice Personal Service Occupations:
49onAmendment Limitations Antidiscrimination Legislation,

have discovered littleCornell L. 228 authorityWeQ. (1964).
it to affect­on this as relates antidiscriminationpoint legislation

Graham,v. of Greenebarbers. Court ofSee Appealsing Gegner
Ohio, 3, that the1964 held Ohiodecided whichCounty, January

constitutional;a was Stephenson,to barberas appliedstatute
129-130in American LawRace Distinctions (1910).
to to aAmendment is not be construed preventThe Thirteenth

in accommoda­from equal publicstate requiring opportunity
of affirmative acts topursuanttions or the certainperformance

State,v.under the See Ulepower.enacted policelegislation
255; v.208 Ind. International Union Wisconsin Employment

245, 251;Board, S. v. 361336 U. Crews Lundquist,Relations
had several“has occasions toIll. 193. The CourtSupreme

over-extended servitude.’” Cor-­reject conceptions of‘involuntary
win, The andConstitution It Means 243What Today (1954).

of hasWhile the not beenconcept balancing competing rights
in we still be balancefavored some forced to “thequarters, may

racial . . .constitutional discrimination on the oneright against
hand, ofwith the freedom the to in hiscitizenprivate engage

Williams,asdiscrimination he wishes.” Thepersonal Twilight
Action, 347, Lewis,L. 372of State 41 Tex. Rev. The(1963);

Cases: Great 1963 CourtSit-In ReviewExpectations, Supreme
101, 121. We cannot believe that ofenforcemented.)(Kurland

racial inthe discrimination will beright against public places
Louisiana,See v.considered servitude. Lombardinvoluntary

267; Greenville,373 U. S. v. 244.Peterson 373 U. S. Until
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a is we hold that the statemore definitive answer forthcoming,
its discrimina-enforcepolice public policy againstpower may

theas ch. 354 Whatevertion such RSAby legislation (supp).
be, the Court hasrationale “made itSupremeproper may

ourthat the was entitled underclearer than ever before Negro
Bischoff,with a whiteto status person.”Constitution equal

1963 Annual ofLaw and Civil SurveyConstitutional Rights,
1, 3,Law 22-28.American

theAmendment to United States Constitution pro-The Ninth
Constitution,in of cer-“The enumeration thevides as follows:

be construed to or othershall not deny disparagetain rights,
does not thethe This amendment precluderetained by people.”

racialfrom equality.state under its power implementingpolice
surrender someinto a state of they upmen enter society,“When

in order to ensure thetheir natural to that pro-of society,rights
Const., I,. . . .” H. Part 3d.tection of others N. Art.

as that there shall behas declared its policyThis state public
in of accom-discrimination in services offered places publicno

definite,that is clear andIt is unambiguous.modation. policy
As theto of the the statute isapplied allegations complaint,
constitutional. See Massachusetts Commission Dis-Against

387;crimination v. 344 v.Mass. BurksColangelo, Poppy
Co., Powell,Cal. 2dConstruction 57 463. The Relationship

Between and Civil 15 L. 135Property Rights Rights, Hastings J.
The defendant’s motion to states no forquash(1963). ground

relief.

Remanded.

Wheeler,Blandin and result;concurred in the the othersJJ.,
concurred.


