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the refundsdo hold in the casethat circumstances of the present
fair, andmade were reasonablethe to its customersby utility

re-a totaland that the Commission’s orderproper, requiring
fund not thewas warranted on record.

sustained.Appeal

All concurred.
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and are of the record beforehave beenparties agreed upon part
us. The issued all insurers have been transferred aspolicies by

and briefexhibits. Some of the haveparties argued orally by
their on the and of all therights parties.position obligations

been the to file writtenThe others have granted opportunity
We are of thewhich have done. therefore opin-arguments they

that the of allion that and convenience requirejustice rights
this transfer.the from this accident be decided onparties arising

507, 518; &c.Barber v. 80 N. H. Merchants Cas.Company,
223,Co. v. 100 N. H. 227.Capobianco,

26, 1961, MacDonald,On March in theRobert peti-plaintiff
tion before us. out an ownedwas automobile by Clydetrying

was driv-H. business as HeHopkins doing Hopkins Garage.
a collisionin Marlboro with whenHopkins’ permissioning

substantial dam-with another vehicle occurred causing property
to the automobile.age Hopkins

under aOn that date MacDonald was insured Hartfordby
its terms the insurer was ob-Automobile By“Family Policy.”

to on behalf of the insured allligated pay property damage
which he shall become out of thelegally obligated “arising

maintenance use of theor owned automobile or anyownership,
A ex-non-owned automobile.” (Emphasis specificsupplied).

that the didclusion not to toprovided policy apply injury“(i)
. inor destruction of . . ... of the insured.”(2) property charge

Mac-Hartford, thatCourt, ruledThe Trial ofon the request
meaningwithin theDonald the vehiclewas in of motorcharge

“inof the vehicle was chargethe It further ruled thatpolicy.
thetotheof the insured” within the of exceptionmeaning

RSAbyof a motor vehicle requiredcoverage liability policy
VII268:1 (supp).

didthat the Trial Court notcontendstheof partiesNone
that MacDonald was inrule of the motor ve-chargeproperly

the thetime of accident. Givingat thewashe drivinghicle
towould conveythe theyexclusion meaningthe aboveterms of

insured, wetheofin the agreepositionpersona reasonable
involved, in the possessionbeing rightfulautomobilethethat

in of the...was chargeMacDonald “propertyofcontroland
Americanv.exclusion.the Aglionewithin policyinsured”

473; InsuranceCo.,Ins. 87 R. I. 7 Appleman,Automobile
v.&c. Ins. Co.Practice, SeeLaw and s. 4328. Newfoundland

&425; SuretyAetna Casualtyv.Kamieniecki, N. H. Lyon104
1105.A. L. R.304; Annot. 131Co., Conn.140
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lia-defines a motor vehicleVIIRSA 268:1' (supp) statutory
the of the financialrequirements responsi-withinbility policy

“a of insuranceliabilitylaw as follows:in policypartbility
insuredto theorforindemnity protectionwhich provides: (a)

in-to him for the of theresponsible operationand any person
. . who has obtained or con-vehicle . possessionsured’s motor

consent,histrol thereof with or lossexpress implied against
othersthe to to fordamages damagereason of liability payby

in the insuredothers chargeto except propertyproperty, of of
tofor orfurther protectionwhich provides indemnity...(b)
asthe of insurednamed and to such namedthe insured spouse

household, theif of the same orinsured resident private chauf-
of insured withdomestic servant ... such respector anyfeur

vehicle,insured in other motorof suchto the any anypresence
in Newa of accidents which occuras resultfrom liability

however, un-the insurance. afforded. . provided,Hampshire
col-if valid andno otherder this applies onlyparagraph (b)

is available to the insured.”insurance (Emphasislectible
bed).supp

VII abovenot contend that subdivision (a) pre-Plaintiff does
in asexclusion its policythevents from onHartford relying

the hein of insured. Howeverto todamage property charge
subdivision does bar such rebanee seeingdoes thatargue (b)

be a within theto motor vehicle policyits policy purports
cover-VII. It is to noted that theof all of beterms paragraph

subdivisiona automobile required (b)for non-owned byage
whothereinits terms to those enumeratedis limited personsby

those inclass than covered subdivisionof a more restrictedare
In addition the becomes avail-requiredcoverage by (b)(a).

is avail-valid and insuranceable if no other collectibleonly
theIt seems thatable to the insured. very Legislatureunlikely

for automobilesthis limited non-ownedintended that coverage
othersofnot to the exclusion as towould be subject “property

to broaderwhich it thein of the insured” appliedcharge
subdivisionby (a).coverage required

the main of the financialFurthermore purpose responsibility
who bemayis to for innocentlaw furnish coverage persons

Fanchera vehicle.of motortheby operationinjured negligent
Clarke, 533, A excludingv. 103 N. H. 535. provisionpolicy

toa proper­for causeddamage by operatorcoverage negligent
his not detract from the avowedin would purposechargety

this law.of
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the in the Hartford excludingWe hold that policyprovision
to in of the insured isfor damage property chargecoverage

the financial We furtherto law.not contrary responsibility
the Trial Court ruled that Hartford “hashold that properly

no eitherto cost of defense orobligation pay any any judg-
ment that be obtained in the suitmay Claude H.brought by

. . . inHopkins currendy Su-pending Hillsborough County
Court.” See Farm Martin,Bureau Ins.perior Co. v. 97 N. H.

196, 199; Co., 236,v. Merchants &c. Cas.Davy 97 N. H.
238.

On the date of this accident Hardware insured the owner of
vehicle,the under an “AutomobileHopkins, Garage Liability

this Hardware “to on behalfPolicy.” By policy agreed pay
of the insured all sums which the insured shall become legally

to as because ofobligated pay to or destructiondamages injury
of . .. The wordproperty. unqualified ‘insured’ includes . . .

while an automobileany person covered thisusing by policy
. . . the actual use of theprovided automobile is the namedby
insured or with his permission.” By exclusion “thisspecific

does not . . . under Bpolicy apply dam-(f) coverage [property
to to or destructionage liability] injury of . . . . . .(2) property

”in of . . . the insured.charge
Court,The the Trial which we have heldruling by already

that the automobile was inproper, Hopkins of Mac-charge
Donald at the time theof accident is also here andapplicable

the exclusion in the Hardware bars him fromby specific policy
thefor to the car he wascoverage property damage driving.

We consider next the in this that as to itsprovision policy
to meet of financial lawsrequirementscoverage responsibility

it shall be “to the extent of the and limitsapplicable coverage
of such law” RSA 268:1liability required by (condition 8).
VII from dam-for(supp) permits exception coverage property

to of others in of the If heinsured.” isage “property charge
to claim under the MacDonaldHardwareany coverage policy,

anmust do so as insured thereunder. inThis him theplaces
class of as to whom for topersons coverage damage property
of others in his can be asexcluded it is to be noted thatcharge
the exclusion was not limited the topermitted by Legislature
the named insured but was made to “the insured.”applicable

For the same reasons advanced in thetopreviously regard
Hartford we hold that because asof its exclusionpolicy policy

others,to to in of Hardware is notdamage property charge
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ofto cost defense or in itsobligated pay any any judgment
suit in the name of MacDonald. TheHopkinspending against
and decree of the Trial Court inconsistent with thisrulings

setare aside.holding hereby
thewe consider issued toMotors Mac-Lasdy policy by

Donald as the named insured him for collision orinsuring up-
set for actual cash value less dollars. the terms itsoffifty By

Motors “to for loss caused collision topolicy agreed pay by
the owned automobile or to a Itnon-owned automobile.”

adefines non-owned automobile as “a auto-private passenger
mobile . . . not owned . . . the named insured . . . while saidby

inautomobile ... is or of the insured or ispossession custody
him.”operatedbeing by

We infind the statement facts under theof oragreednothing
terms of this which we have examined anas exhibit inpolicy,

case,this which would exclude coverage.
We therefore hold that Motors Insurance withinCorporation

and isthe terms limits of its topolicy obligated anypay judg-
in thement obtained action of Hardware aspending subrogee

to the of for the caused collisionHopkinsrights damage by
automobile, theto his non-owned motor vehicle in thebeing

and of its named insured MacDonald whichpossession custody
was him at that time.being operated by

Hardware’s to the and of Trialdecree theexceptions rulings
are asCourt sustained to Hartford whichexcept they pertain

isare overruled. The case remanded to the Trial forCourt
action in accordance with this decision.appropriate

Remanded.

All concurred.


