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Grafton,
No. 5228.

Bonding Casualty CompanyMaine &

v.

Constructors,Foundation Inc. & a.

5,Argued May 1964.

17,Decided July 1964.

Devine, Millimet, &Stahl Branch and S.McDonough, John
for theHolland Holland orally), plaintiff.{Mr.

Francis brief and for RussellG. Moulton W.(by orally),
and third claimants.Wood other party

Sundeen,Nourie, & andNassikas T. WilliamPingreeWiggin,
for United andGlass Aluminumorally),Bigelow Bigelow{Mr.

Co., Inc., a third claimant.party

Wheeler, Petition for to adeclaratory judgment interpretJ.
beforebond. The issues us are stated in the reservedpresently

case as follows:
was“This matter transferred without as tooriginally ruling
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toCasualty Company&the Bondingof Maineobligation
the claims of who have lien on thesub-contractors nosatisfy

whom is not obli-and to Easternproperty Development Corp.
bondThis a determination theinvolved whetherquestiongated.

bond.in was an or aquestion indemnity performance (payment)
transfer, Court,the the after admit-At before thehearing prior

as a furtherevidence a device toparol procedural preventting
error, the evi-in the event its was in excludedrulinghearing

thatto The of law raiseddence exception. questions bysubject
and other were also transferred.exceptions

Court,in the the were“Alter Supreme specificationshearing
in the butevidence there defendants were tooffered by objected

which, an alternative to thatthe as exclusion byplaintiff,by
Court, that the matter bemoved remanded to this Court for

as to theof further evidence the intention of partiesthe taking
theand for a determination of the ofadmissibility specifications.

Court,this the were admitted.“On remand to specifications
the of was offered theParol evidence of intention the byparties

instance,in this the of the partiespositionsBonding Company
asreversed to itsnow admissibility.”being

5, Afterhere 1963.This case was Februaryoriginally argued
this thedecision court defendants filedbefore abyandhearing
and consider thecourt receivethat this specificationsmotion

of the contract which were not availableconditionsand general
here, beentransfer but have sincetheat the time of original

located.
remandedmoved that the case beIn the alternative defendants

a here ofCourt to decision for receptionto the Superior prior
and conditions.of generalevidence the specifications

28, made the order:1963 this court followingOn February
of mattersthe Court for consideration“Remanded to Superior

Unitedet al. andmotion of Russell W. Woodbypresented
Inc., and the MainetheGlass & Aluminum Co. objections by

& Co.”CasualtyBonding
this admittedafter tohearing pursuant orderbelowThe Court

and conditions togeneral subjectin evidence the specifications
Court sub-was later waived. Thewhichthe exceptionplaintiff’s

the to intro-plaintiffthe defendants’ exceptions permittedtoject
The of both topartiesduce certain oral testimony. exceptions

and to thecertain andevidentiary rulings werefindings rulings
Grimes,and transferredreserved by J.
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made theThe Court and “It isfollowing findings rulings:
that the of theruled bond is not and thatlanguage ambiguous

the evidence offered at the afterparol remand is nothearing
Plaintiffadmissible. excepts.

that determination of the intention of the“Realizing parties
admissible,evidence, is forif this court in thefrom such first

instance, I have aconsidered the evidence avoid further re-to
mand in the event it is held admissible.

an“It is found that the intended and contemplatedparties
and suchbond and that if the of the bondindemnity language

of the and as be con-contractparts properlyspecifications may
bond, there issidered adoes not create performance (payment)

in the that convinces me that one wasoral evidencenothing
intended. The defendants except.”

The of the here with the admissi-toposition respectparties
of oral the of theto intentionbility partiestestimony relating

is now reversed. The it was entitled tonow contendsplaintiff
theintent ofintroduce further oral to show the partiestestimony

the isand the the of bonddefendants now that languageargue
not and the beCourt’s to that effectshouldambiguous ruling
sustained.

18, andOn November the Maine Co.1960 Bonding Casualty
$165,000a inexecuted bond the sum of to thepenal Eastern

Woburn,of Massachusetts,CorporationDevelopment the ma-
terial “WHEREAS,conditions of which theprovided: Principal
has, 18,written dated Novemberby Agreement, 1960 entered
into a contract with the for construction of a FirstObligee Na-
tional Store and four additional smaller stores Littleton,at New

a whichHampshire iscopy aby made partof reference hereof
(emphasis supplied);

“NOW, THEREFORE, the such,condition of this isobligation
that if the shall thePrincipal contract on hisfaithfully perform

free and clear of all lienspart, out of claims for laborarising
and construction,materials theinto and andentering indemnify

loss,save harmless the allfrom cost or whichObligee damage
do,he suffer reason failureof the so to then thismay by ob-

void;shall be otherwise to remain in full force andligation
”effect.

On the same date Constructors,Foundation Inc. a general
contractor entered into a written contract with Eastern Develop-
ment owner thefor construction of aCorporation inbuilding
Littleton, N. H. to be used as a center.shopping
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other than the owner anddefendantsThe contractorgeneral
subcontractors, laborers or materialmen who claimare to have

materials which have not beenfurnished labor or for paidthey
$60,475.61 which exceeds the balance ofwhich amount to unpaid

$23,367.30thethe contract withheld owner toamountingprice by
has been into Court. The subcontractorswhich Superiorpaid

thismake claim the owner amount butno beyond theyagainst
in isthat under the bond obli-questiondo claim the plaintiff

not covered the sum intoto their claims by paidgated pay
court.

assumed thethat the obligation byThe contendsplaintiff
and harmlessbond to holdan indemnifywas indemnitysurety

did inure to the benefit of thirdall loss and notthe owner from
theother conditions thatbondThe amongprovidedparties.

East-Constructors andbetween Foundationentered intocontract
a hereof.”ern “is madereference partDevelopment by

Con-“General ofunder the ObligationsThe contract provided
conditions, andplans specificationstractor” that “said general

andof the heretothe parties togetherare identified signaturesby
The contractconstitute the entire contract.”with this agreement

ashould furnish bondthat the contractorfurther provided
contract,faithful of the paymentthe“covering performance

thereunder, and of theall completionof obligations arising
other. . . .” The provided thingswork specifications among

the contractor shall“unless otherwise providethat stipulated,
materials, labor, water, tools,for all equipment,and light,pay

the execution of the work.”heat and forpower necessary
in thethat there isWe do not think any ambiguity surety’s

bond, and the arewhen the contract specificationsundertaking,
constitute an Rivierread together. They integrated obligation.

Co., 398;H. v.v. Paul Fire Ins. 104 N. PaisnerStCollege
case,Renaud, N. H. 27. “When as in this a bond refers102

is the ato and conditioned on of specificperformance agree-
the terms become a of the bond and the in-ment latter’s part

as a whole.” Paisnerbe read v.togetherstruments should
Renaud, 27, 29; also,see Insurance102 N. H. 9 Applemán,

165,s.Restatement, Security,Practice, 5276, 70;Law and s. p.
Corbin, Contracts,2; 4 5.ill. 800.

Co.,As was out in v.pointed Daughtry Maryland Casualty
786,7882d Cir. com­48 F. to excuse the(4th 1931) bonding

from to laborers and materialmen wouldpany liability place
it in the absurd of a bond inposition violationexecuting of the
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and, the same timeat thea contract con-terms of incorporating
also, Co. v. RochesterSuretySee Nationalbond.in thetract

195; Bank v.Nat.Co., Ind. City Independent83 App.Bridge
Dist., 25.Iowa190School

bond, andin theas containedSince the undertakingsurety’s
the oral testi-was notthe and ambiguouscontract specifications

thethe intent ofto show partiestheoffered by plaintiffmony
Co.,St. Paul Fire Ins.v.Rivier Collegewas inadmissible.

supra.
bond whenunder thethe obligationsConsidering plaintiff’s

contract andthe terms of the specificationswithread together
we hold that thereferencea thereof bywere made partwhich

the amountthe defendants toto payis under obligationplaintiff
satisfaction resultinglessclaims any partialof their unpaid

the fund into Courtthem from paid Superiortofrom payments
■Corporation.Eastern Developmentby

theJudgment defendants.for

All concurred.
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