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McLane, Carleton,& andDyer Greene &Doherty Graf,
Brown M. BrownStanley for theorally), plaintiff.{Mr.

Lord & BownesNighswander, and Conrad E. Snow {Mr.
H. Bownes for theHugh defendant.orally),

Lamerón, 15, 1950,On April the commis-Belknap countyJ.
sioners who had the control theoflegal RecreationalBelknap

Gilford,Area at hired the plaintiff, Baer,Frank P. as(Fritzie)
of the area.supervisor Their written thatagreement provided

Frank P. Baer will the collection and“supervise disbursement
of all funds from or disbursedcoming on account of said rec-
reational area” “transmit all{par. 5); funds fromaccruing
said recreational area to said county commissioners” {par. 6);

allexamine bills and“carefully invoices submitted relative to
said recreational area and either orapprove thedisapprove
same” {par. 7).

Under a renewed 27, 1953,dated Novemberagreement, con-
the abovetaining provisions, asplaintiff continued such super-

visor 1959,until he was 23,advised on thethat countyJune
commissioners were their to terminate theirexercising con-right

10,tract effective 1959.July
15, 1959,ofAs September 1959, 399,virtue of Lawsby c.

the of this area was in aoperation placed commission of five
Beane,members. Dana S. was its first chairman. In No-Jr.

vember, 1959, the commission hired Warren Warner as manag-
of theer area.
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Laconia,defendant, in1958, a merchant regularlytheSince
Citi-in the Laconiacolumn Eveningcontributed a unpaiddaily

of theseHead.” Some“Out Ofwas entitled Myzen which
1958,11, re-Decemberarticles, onwith one publishedstarting

the Recreationalwith Belknapinthe conjunctionferred to plaintiff
Area.

action, wascolumn, is the basis of thiswhichDefendant’s
no1960, was29, longerwhen the plaintiffJanuarypublished

as follows:It inarea. read partwith theconnected
at Recrea-Belknapanda little listening checking“Been doing

what am learning.am thunderstruck byArea andtion
late,snow till a withwithout very yeara year“This year,

in difference inprocedure;changesvery majorfewactually
fantastic, almost unbelievable.cash income simply

basis, the Area this isyearsort of“On any comparative
of cent BETTER than last year.hundreds perliterallydoing

last excellent snow thatconsider that was year,“When year
snow, lastof more months earlierstarted because year,season

one can only following question:ponder
and othereverylastto all the money year?“What happened

commission,Beane and rest ofDanahasWhat magicyear?
differenceto make such tremendousand Mr. Warner wrought

in net results.”cash
9, 1960, the instituted this action of libelOn March plaintiff

was tothe above article could be and understoodthatalleging
in the net cash results of the income“that the differencemean

had committed lar-was due because theof said Area plaintiff
was stolen embezzled or convertedand that said ormoneyceny

false,and . . . said scandal-his use thatthe to ownby plaintiff
toous, libels were calculatedand defamatory bringmalicious

hatred, ridicule.”into contempt,plaintiff
1963,6, three after plaintiffOn March approximately years

action, a of venue.defendant moved forinstituted this the change
has“as a columniston the fact that heHe based his motion

caustic, aboutand barbed remarksmadefrequently forthright,
inin the Laconia and Belknap County,affairs ofCitymany

. and of the. . the present Belknapmanagement pastincluding
Area” and that his remarks “have undoubted-RecreationCounty

andinruffled the of many Belknap Countyly feelings people
an of inhave made him by many peopleobject antagonism

.. . Some admire his com-people forthrightCounty.Belknap
dislike him for the. . . and othermany people intenselyments
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comments.” He that for this and other reasons it wasalleged
he would receive a fair and trialprobably impossible impartial

in Belknap county.
The Court has toSuperior the venue in anauthority change

507:11;action. RSA Cochecho v.Railroad 26Farrington,
428,N. H. 445. A should be made if ischange there probable

to athat fairground apprehend and trialimpartial cannot be
had in the particular Beattie,Hilliard v.county. 58 N. H. 112.
This is a matter within the discretion of the Trial Court whose
determination will not be disturbed unless a abuse of thatplain
discretion is shown. Association, 405,Whitcher v. 77 H.N.
407. The record does not a conclusion thatcompel there was

Small,abuse. 349,State v. 99 N. H. 352.
We with the statement in defendant’sagree brief that “it seems

clear that the ofquestions whether or not the was withinplaintiff
the orbit of the words of the article and whether the article im-
puted to thewrong-doing were leftplaintiff forproperly jury
determination.” As it could be found that the articlenewspaper

of wascomplained of the anddefamatory plaintiff damaging
him,to the defendant could be found liable unless theproperly

was orpublication excused.justified
is established if the facts stated are true and areJustification

with apublished motive. Hutchins v. 75justifiable N. H.Page,
215; Co.,v. 426,Union-LeaderChagnon 103 N. H. 437.
There was evidence to warrant aample the thatfinding by jury
the statements of facts made in thisdefamatory column were not

true and that thesubstantially comments made thereon were
Restatement, Torts, 582, e;unjustified. Prosser,a comment

96,Torts s. 632.(2d ed.) p.
“Even a defendantthough cannot the be-justify publication

cause it can be found to be untrue he excuse itmay by showing
it was A conditionalprivileged. which is what isprivilege,

here,claimed is facts,established if the untrue, werealthough
on a occasion,lawfulpublished faith,in for agood justifiable

belief,and with apurpose, founded on reasonable ofgrounds
its truth.” Co.,v.Chagnon Union-Leader 438.supra,

Statements of facts and comments based thereon made theby
defendant about the of themanagement RecreationalBelknap
Area could be found to constitute a lawful occasion and the
basis of a However wouldprivilege. constitute athey lawful
occasion and a if wereprivilege only they inpublished good

belief,faith and with a founded on reasonable of theirgrounds,
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Houlihan,Burnham, 34;N. v.v. 9 H.truth. State Lafferty
atherefore, com-67, court, cannot rule that71. A81 N. H.

in interest without assumingis the publicmunication privileged
thatnamely,which it is held to bethe conditions on privileged,

ofwith motives andit was made good upon probable grounds
Houlihan, Where, thisas in72.its truth. v.Lafferty supra,

case, basis for believingthe defendant and histhe motives of
the Trialinhis to be true were both controversy,statements

trialit rule beforedenied defendant’s motion thatCourt properly
faith, wasarticle, malice or bad privi-in the absence ofthat his

the interest.inleged public
refused defend-the Trial Court properlyFor the same reason

lawas of thata matterant’s that the berequest jury charged
defendant’soflawful for thethere was a occasion publication
itsin entiretyAn of the Court’s chargearticle. examination

on these issues-.was instructedreveals that the properlyjury
madea statementwell that defamatoryThe law is established

v.as Chagnoncannot be excused privileged.with malice
426, elementCo., when theN. 438. Also103 H.Union-Leader

is differentrule ofthe the damagesenters into wrongof malice
462,456, 463.56 H.v. N.liberal. Bixbyand more Dunlap,

the defenseto defeat ofThe malice privilegeburden of proving
is on theas as invoke the more liberal rulewell to of damages

215; v.v. N. H. SaladinoHutchins 75plaintiff. Gurdy,Page,
Torts, 5.27,211; 1 LawH. & of s.80 N. James, p.Harper

in to455. The Trial Court defined malice its chargeproperly
will, motive, or a wantonthe as “ill evil intention to injurejury

. ..of the of others. Malice mayor reckless disregard rights
matters withconsist of the intentional of defamatorypublication

others,a of the and it consistreckless of maydisregard rights
a ofan act or willful an obligationof willfully doing neglect

another,which the writer isknows liable to ofregardlessinjure
toactual intentionthere is nothe evenconsequences, though

Co.,v. Union-Leaderhurt harm an individual.”or Chagnon
710,Sullivan, Ct.84 S.Times v.New York Companysupra;

726 (1964).
“BeenThe defendant stated in in article ofthepart complained

a and Arealittle at Recreationlistening checking Belknapdoing
aand am thunderstruck what am Thisby yearlearning. year,

late . .snow till . difference in cash incomewithout very simply
fantastic, On sort ofalmost unbelievable. any comparative
basis, is hundreds of centthe Area this doing literally peryear
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BETTER than last When consider that last wasyear. year
. . . one canexcellent snow year only ponder question:following

theWhat to all last and otherhappened year?money every
year?”

Defendant testified that hundreds of centby “literally per
BETTER” he meant to that the cash incomesay for “this year”
was more than twice but not more than three timesnecessarily
what it was “last Theyear.” could find on thejury evidence
that on the available whenfigures defendant wrote his article
there was little differencevery in the cash income for the two

in defendant’syears compared column.
Defendant Itestified “had not been told that there was a great

difference between that and the other I wouldJanuary January,
not have had to write Thereoccasion the article.”probably

was evidence from the could findwhich that the sources ofjury
asinformation the defendant bases for his statementsgiven by

no for what he wrote. cause is un­“Probablesupportgave
circumstance, one,a and a to rebutdoubtedly any pre­strong
malice; as the absence of it is evidence to showofsumption

Burnham, 34, 44;9malice.” N. H.State v. Shackett v. Bick­
5.27,57; Torts,74 N. H. s.ford, 1 Law of&Harper James,

455; Slander, 266,33 Am. Libel and s.p. Jur., 248.p.
9, 1959,In an article dated defendant asked a seriesJanuary

of about the theof area which he thequestions invitedoperation
or the commissioners to answer. Onplaintiff county January

12, son, area,who atworked the endeavored toplaintiff’s
answer these a letter to the inquestions editor theby published
Laconia Citizen and in it he also invited defendant toEvening
obtain a of all area and income at thecopy expenditures county
court “Ihouse and stated that do feel that the best answers to
all the doubts and can best bepeople’s answeredquestions by

Comm.,the members, and AreaCounty County delegation
at the annualmanagement allBudget tomeeting open county

residents. This is 21,soon.” Onmeeting upcoming January
defendant in hispublished column that he had not heardyet
from the and theplaintiff commissioners as to these questions.

27,On defendant’sJanuary column stated that the plaintiff in
22,a onspeech said he waspublic January not to answergoing

andthe defendantquestions asked “why.”
14,In an article 1959,published theFebruary defendant

characterized the area as “an relic runantique for benefit of
one and 25,favored fewfamily 1959,friends.” afterJune
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terminated, defendant wrotebeenhadplaintiff’s employment
offor and County per-“Commisshes responsible hiring firing
Cannot offhandandThat their obligation.sonnel. legal duty

it haddid without reason. Maybe theyassume theysimply
withoutNot fair to conclusionsreasons. jumpdarned good

did have substantialthem. After all Fritzie por-askedhaving
.. .thisown on Maybe goodtion his family county payroll.

it, best kindon face of nepotism hardlynot. Certainlymaybe
29, 1960, is thethe whichcolumnJanuarypublic policy.”

all the moneyasked tothis action “What happenedbasis of
wasand other The super-every year?” plaintifflast year?

the area invisor of of and duringincome disbursementscharge
timethe about.inquired

bein these articles could con­the statementsall oforAny
of whether the defend­in their determinationthesidered juryby
the article ofmalice in publishing Januaryant was actuated by

211, 213; 2v. N. H.29, 80Gurdy, Wigmore,Saladino1960.
the403, are of the thatEvidence, 404. We opinion juryss.

reasonabledefendant lackedthe evidence that thecould find on
statements he published;in the truth of thebelievetogrounds

towardhe demonstrated animosityhis utterancesthat priorby
statements, are thewhichthethe and that defamatoryplaintiff;

and con­maliceaction, with actualwere publishedbasis of this
Co. 103v. Union-Leadernot privileged. Chagnonsequently

426,N. H. 440.
asthe defendantofnext theWe consider argumentfollowing

$31,500 the defend-brief. “The verdict ofstated in his against
toTrial Courtant, the failure theabout ofby grantbrought

on theverdictfor nonsuit and for directeddefendant’s motions
defend-direct the thathis failure to juryofgrounds privilege,

concern, andacriticism was of publicant’s matterpublished
criticism,was defense ofthat defendant entitled to the privileged

is noof thereto the the issue of malice whichhis leaving jury
evidence, and on the defendant to provehis the burdenplacing

criticism, a and Four-truth of his was violation of the Firstthe
Relianceteenth Amendments of the United States Constitution.”

v.for this is on York Timesposition Newplaced Company
Sullivan, S. Ct.84 710 (1964).

one ofTimes was an for libel byThe case action brought
Alabama,commissioners of ofthree elected the city Montgomery,

Times advertisementas a result of a “editorial” communicating
information, protestingexpressing opinion, reciting grievances,
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abuses,claimed and financial on behalfseeking of cer-support
tain A $500,000movements. verdict of wasnegro returned for
the “Under Alabama law asplaintiff. case,in this aapplied

is ‘libelous se’ if the words ‘tendpublication to aper injure per-
inson ... his or toreputation’ into con-‘bring [him], public

established,. . . Once ‘libel se’ has been thetempt’. defendantper
has no defense as to stated facts unless he can thepersuade jury
that were true in all their . . .they Good motivesparticulars.
and belief in truth malice,do not an inference of but arenegate
relevant in ofonly ifmitigation punitive thedamages jury
chooses to accord them . . . Unless he canweight. [defendant]

truth,the burden ofdischarge areproving general damages
and bepresumed, awarded without ofmay in-proof pecuniary” Sullivan,New York Timesjury. v. 719.Company supra,

The court held that the First and Fourteenth Amendments of
the Federal Constitution a rulerequire federal that “prohibits
a official frompublic for arecovering damages defamatory
falsehood to his official conductrelating unless he thatproves

—the statement was made with is,‘actual malice’ that with
that it was false or withknowledge reckless of whetherdisregard

it was Id,.,false or not.” 726. This rule “delimits a State’s
to awardpower for libel in actionsdamages brought by public

officials Id.,critics of theiragainst official conduct.” 727.
Under New law even ifFlampshire there is a libel se de­per

fendant need not the truth of the statedprove facts to escape
Heliability. if be amay escape liability proves privilege by

that the factsshowing were(although on auntrue) published
occasion, faith,lawful in for agood andjustifiable purpose,
belief,with a founded on reasonable of their truth.grounds,

Co.,v. 426,Union-LeaderChagnon 103 N. H. 438. “This
is a different fromvery the actualthing truth.” Car­showing

590,v. 53 N. H.penter Bailey, 594. It has been our lawlong
that motives and belief ingood truth are circumstancesstrong
to rebut Burnham,inference of malice.any State v. 9 N. H.
34, 44. v.Carpenter Bailey, supra.

law,Under New unlike theHampshire Alabama law which
case,in theprevailed Times even if the defendant in an action

based on a libel se cannot the truthper prove or substantial
truth of what was there can be nopublished, if therecovery
defendant establishes the defense of and it is not ren-privilege
dered his actualinoperative malice which isby not to be pre-
sumed but theproved Houlihan,v.by plaintiff. 81Lafferty
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Furthermore, our67; 215.v. 75 N. H.H. HutchinsN. Page,
not,or musthe a officialthat becases a plaintiff, publicrequire

state-the that the libelousa evidenceofprove by preponderance
theand the extent ofments were of him also damagedefamatory

Co., H.v. N.103which caused. Union-LeaderChagnonthey
thatall426, Our law also demands that plaintiffs prove436.

do sub-them. We nottothe publication applieddefamatory
“ancase thatin the Timesto thescribe proposition rejected

attack on wasoperationsgovernmentalotherwise impersonal
thosean official forresponsible operations.”a libel of New

Sullivan, 710,v. S. Ct. 732.84Times CompanyYork
allthe on theseCourt correctly charged jury appli-The Trial

de-did therequireof law. The instructions notprinciplescable
if ita communicationtruth ofthe privilegedfendant to prove

of truth.belief itsmotives and reasonablewas made with good
tosufficient evidencecontainedruled that the recordWe have
ofsustained his burdenthe hadthata plaintiffwarrant finding

find conflictdefendant. We nothemalice byactualproving
the Times decision.with

wasverdict as excessiveaside themotion to setDefendant’s
in v. Union-­We setCourt. out Chagnonthe Trialdenied by

theaction inCo., standard for our446 theLeader supra,
motionthe defendant’sconsideration of“Thecircumstances:

fact the and decision shouldinvolved of for hisquestions Judge
it . . .be set aside no makenot unless reasonable wouldperson

Trial be­In most the view is taken that the Judge,jurisdictions
to the ofcause of his more favorable determineposition weight

involved,and thethe evidence assess all circumstances may
more with verdict than the andinterfere the courtfreely appellate
that his will bedecision this question weightupon given great

there­in the on We also statedupon question appeal.”passing
in that the verdict in this be incase “must the frame­assayed

thework of our rule that ‘when the element of malice enters into
a rule Id.more liberal ofwrong damages prevails.’”

The evidence the increasedshowed that plaintiff’s earnings
$7,150 $8,000a of in to in whichfrom low 1954 about 1958

his rate of at the when termin-was area his waspay employment
10, His was toated effective 1959. life shownJuly expectancy

be was at of trial 1963.15.44 He 61 the time the inyears.
$300, 1961 wereHis for 1960 were about for theyearnings

$6,491.82 $5,994.50 the theand for 1962. From evidence jury
could find that but the defendant’s libel the wouldfor plaintiff
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$8,000have in theatsecuredprobably employment per year
ski or similar of work. He hador in linesmotorcycle industry

in relations with the andexperience public motorcycle industry
in a ski area. the couldjury properlymanaging Consequently

$7,000 1960,find a inloss of caused the oflibelearning by
$1,500 1961, $2,000 aabout in total ofand in 1962 for

$10,500.
to the effectevidence the of the article still continuedAccording

at the date of the trial in 1963. Mr.“When Baer’s nameApril,
mentioned,was factthis of him fired or let from thebeing go

”Area came at the same Thetime. could findup jury properly
as the natural and result of the publication probableproximate
loss of future for at least four moreearnings working years

$6,000which on tocould amount(to age 65), previous figures
Co., 426,or v.more. Union-Leader 103 N. H. 441.Chagnon

case,When as in thethis could find that thejury defamatory
the withpublication a crime or with activitiescharged plaintiff

business,which would tend into him his trade orinjure plain-
tiff can recover for to his there-damages reputation resulting
from. Id.

wasthere evidence from which the could findLastly actualjury
malice theon of the defendant andpart could award damages
for mental distress and whichvexation cannot be made the sub­

of exactject Restatement, Torts,pecuniary s.compensation.
623. Also on a of malice a different andfinding more liberal

is,rule of “endeavor,that the is todamages prevails, ac­jury
theirto best to award suchcording judgment, damages by way

of or theas on thecompensation wholeindemnity plaintiff ought
to andreceive the defendant to v.ought pay.” Bixby Dunlap,

456,56 N. H. 464. We cannot thethat verdictsay didjury
not withincome that norm thator the Trial Court acted as no
reasonable would inperson to set the verdict aside.refusing

Malouin, 242,v.Wisutskie 88 N. H. 246.
We consider next defendant’s that Trialtheargument Court

should have the introduction aspermitted of evidence to the
of a libel suitdisposition son thebrought by plaintiff’s against

defendant based on samethe article. This suit had been marked
The Trial CourtNonsuit.” instructed the that“Voluntary jury

lawsuit outother of this article andany arising the disposition
hasmade of it no on the issues beforebearing them and should

be We see no error in thisdisregarded. v.ruling. Saykaly
Manchester, 4, 5;97 N. H. Masterson v. 83Railway, N. H
190.
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tothe Trial CourtDefendant to the refusal ofalso excepted
of a suitadmit evidence the and broughtof bringing disposition

in whichthe of thethe plaintiff newspaperby against publisher
$2,000was settled fordefendant’s column This actionappeared.

excluded thison not sue. The Courta covenant to properly
thededucted fromevidence and the amount received .should be

v. Railway,verdict returned in the action. Mastersonpresent
Wallace, 276, 279; v. Burn­Burkev. N. H.Martel 83supra;

203,ham, 97 H. 212.N.

verdicttheonJudgment

result;Kenison, the othersin the concurred.concurredC.J.,

Coos,
No. 5243.

CompanyGrange MutualNational Insurance

v.

Philip a.Gervais &

10,September 1964.Argued

6,Decided October 1964.


