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due toDuncan, forrecover disabilityThe seeks toplaintiffJ.
or combus-faultyfumes caused leakagethe inhalation of bygas

in herinstalledboth, stovetion, from a negligentlyor gas
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the defendant. The defendant denied that thereapartment by
was waswhich to continue forpermittedany leakage any period
of time to thesufficient cause and to establishinjury, sought
that if the condition was caused the inhalation ofplaintiff’s by

were sewer as a result of thegases they gases present plaintiff’s
own negligence.

1958,The who was 47 of in had sufferedplaintiff, years age
asthma,for from and was also from em-many years suffering

She moved into an at 8-10 Winter Streetapartmentphysema.
1,onin Dover 1958 installation the defend-April following by

ant of a in the Thestove kitchen. wasgas building jointly
owned the and her sisters. The furnishedby plaintiff gas by
the defendant was natural an additive of mer-gas containing

the odor of which is intended to detection of thecaptans, permit
Theof the of the smell ofpresence gas. plaintiff complained

at various times in and asand late asApril,gas May, June,
1958,in and of the defendant and of theSeptember employees

fire to discover leaks and todepartment sought any remedy
them.

The first commenced to feel ill after sheplaintiff movedshortly
into the She herconsulted asapartment. family physician early

7,as Thereafter she1958. was confined to theApril hospital
from 29 to a7 with condition which herMay physicianJune

as and carbondiagnosed pneumonia monoxide whichpoisoning
he assumed resulted from the inhalation of “illuminating gas.”

21, 1958,On the was readmittedplaintiff to the hospitalJune
12,and on 1958 was transferred to the MassachusettsJuly

31,General in Boston. OnHospital 1958 she was thereJuly
and the lobe of heroperated upon, was re-upper right lung

Thismoved. was found to contain a de-non-malignant fatty
of cholesterol. She was fromposit the ondischarged hospital

13, 1958 with a of “cholesterolAugust diagnosis pneumonitis.”
9,From November 1 to November 1958 the was hos-plaintiff

bronchitis,in Dover for acute and inpitalized Octoberagain
1960 for the same In 1962 she was confinedcomplaint. June

theto same for eleven with lobar Al-hospital days pneumonia.
these three of were notthough periods claimedhospitalization

inhalation,haveto been it was theprecipitated by gas plaintiff’s
contention that arose from the deterioration causedthey physical

the earlier illness which culminated in theby lung surgery.
The theattacks verdict for the defendantplaintiff general upon

the that it have resulted thefrom defense that sewerground may
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that this de-caused contributed to cause her andor injurygas
evidence; there was nofense was based thatupon competent

and thatevidence that was in hersuch apartment;gas present
was,there was evidence that if it was causal of herno it injury.

aThe of the is not if basedquestioned uponverdictpropriety
itsthat the defendant was not or thateitherfinding negligent

Theor contribute to cause thedid not cause injury.negligence
that,is directed to theplaintiff’s solely propositionargument

under have foundthe couldinstructions erroneously jurygiven,
failurethat the in her ownresulted whole or in frompartinjury

into herto exercise sewercare to the of gasprevent leakage
warrant suchand the evidence was insufficient tothatapartment,

a finding.
thethe course of the forIn inspecting premises gas leakage,

heaterin a waterundertook to combustiondefendant improve
28,vent on 1958.in the basement a Mayby installing chimney

18, 1958, an of theOn further on employeeinvestigation, June
defendant, the discoveredwho was a cousin of leakageplaintiff,

locatedthe basement from a sewer justof sewer into pipegas
The defendant’sof thebelow the floor plaintiff’s apartment.

in tothat the was failing preventcontention plaintiff negligent
thewas based in testimonythe of sewer part uponescape gas

to haveadvised thethis witness that he plaintiffof thereupon
inIt was in fact correctedthe discovered corrected.leakage

basement, whichinThe sewer theof 1959. systemJanuary
additionthe inbesides plaintiff’s,served two other apartments

was alsoat the rear of thevented stack buildingto being by
thewhichthe same intothe basement into chimneyvented in

thatThere was evidencewas vented.kitchen stoveplaintiff’s
sewerallowsewer into the wouldthis of the chimneyventing
stove,of the kitchenthe flueto enter the throughapartmentgas

twoofwere the existencedrafts byand that back aggravated
vents.sewer

would enter thethat sewer from theestablish gas buildingTo
outside, the defendant in March 1963 caused themainsewer

the to be excavated in orderwithinsewer buildingunexposed
within thethere were no whichtrapsthat buildingascertainto

a flow of into the insidepipesto gaseswould preventoperate
sewer main outside. afrom the periodDuringthe building

1963,30,March the defendant causedto1962Octoberfrom
the main outside the andmade fromto be building,experiments

received thewas overthese plaintiff’sof experimentsevidence
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showThis evidence tended to that aexceptions. colored vapor
in the main at a someinserted sewer feet from thepoint fifty
was seen to from the of the chim-topbuilding emerge plaintiff’s

within after its theseconds release into main.ney forty-five
wasThere also evidence that this was the ofchimney pointhigh

area sewer so that under certainthe andatmosphericsystem,
from sewerweather conditions the main would begases system

drawn to the The calledchimney.discharge through expert by
defendant hadthe who made a of the sewer conditionsstudy

and conditions as existed in testified1958 thatatmospheric they
his sewer were inin into the house 1958.opinion gases leaking

The to denial of her motion theplaintiff to strike testi-excepted
of the and thecontends that evidence wasmony incom-expert
because based observations and tests fourpetent upon made or

made,five after the ofyears were andcomplaints gas leakage
because conditions were not shown to have samebeen the at
that time as when the were made. v.complaints Rail-Mason

79 N. H. 300.way,
which occurred in sewerAny changes the betweensystem April

1, 1958 and the thetime tests were made were not such as to
theaffect theof observations. The toaccuracy made therepairs

sewer in the basement inpipes 1959 served to es-only prevent
of into the basement. There wascape gas no thatevidence any

were inmade thechanges in the basement when it wassystem
examined in March 1963. it couldSince determinedbefairly
from the thatevidence the conditions whenwhich existed the
observations were made did not from thosevary materially

arose,when the or inexisting complaints such a as to af-way
tests,thefect theof the evidence was received.validity properly

Railroad, 317,Chatman v. 86 N. H. Palmer318. See v.
391, 395; Renaud,87 N. H. Paisner v. 102Edgerly, N. H.

27, 31.
The further that theplaintiff’s evidence tendedargument merely
establish theto of in thepresence and that thereforegas chimney

stricken,certain should have been isexpert nottestimony sup-
the record. A witness called the testifiedported by by plaintiff

inthat 1958 he found sewer into the basementleaking justgas
beneath the andplaintiff’s floor. The otherapartment plaintiff
witnesses testified to a “rotten thesmell insmelling egg” apart-
ment, and this was shown to be the ofcharacteristic odor hydro-

in sewerfound One of thesulphide defendant’sgen gas. expert
witnesses testified that it was his that wasseweropinion gas
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1958,into of the in and thatthe“passing atmosphere building”
thesewer would have admission to plaintiff’sgas apart-gained

stove,ment flue the as the result of back drafts.the ofthrough
that defendant no evidence thatThe the producedargument

the dis-inhalation of sewer could have causedgas plaintiff’s
Northumberland,v. H. is like-Nelson 90 N.(see 141),ability

wise the record. It is true that none of defendant’sanswered by
so testified. The thrust of the defendant’s evi-medical experts

endthat the condition was “the resultdence was plaintiff’s lung
due to infection anda bacterial pneumonia”of slowly resolving

that,and innot to inhalation of or anygas “gas poisoning”;
event, orno which could from combustion fromcomegases

in to anatural were sufficient cause suchpresent quantitygas
evidence tended show thatThe defendant’s further todisability.

in the could be classifiedthe whichapartmentonly gas present
as an “irritant” was the of sewersulphide componenthydrogen

and the of natural and its additivethat components gasgas;
and the of combustion mon-mercaptans, product faulty (carbon

theand would not injurywere not “irritants” produceoxide)
of.complained

the of theevidence, plain-within testimonyThis conjunction
irri-her was caused bythat disabilitytiff’s attending physician

the inhalation of “irritant”her from gasestation of lungs
issue whether thethe of the ofwarranted submission to jury

sewerwas caused by gas.plaintiff’s injury
that sewer was not shownThe further contention gasplaintiff’s

andin that thereforeto have been dangerous quantity,present
a verdict basedthe instructions permittedgiven erroneously

Railroad, 83 H.v. N.surmise andupon conjecture (Russell
246; Stevens, with79 H. equalv. N. appliesNadeau 502),

Athe offorce to her own of otherpresence findingproof gases.
that was in sufficient to causepresent quantity injuryany gas

the evidence of the fact ofrested circumstantialupononly injury,
as a for theirrelied the basisplaintiff’s physiciansupon by

sufficient to aIf their was permit findingopinions. testimony
was due inhalation of irritantthat the condition toplaintiff’s

that had been inthe could find such gases presentgases, jury
thissufficient If the could not acceptquantity. jury properly

causal,be then theso that sewer could not foundtestimony gas
in of thecase in chief likewise was evidenceplaintiff’s lacking

in to causeof other sufficientquantitypresence any gas injury.
wasno in the manner in which the issue sub-We find error

mitted to the jury.
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Other theexceptions preserved areby plaintiff considered to
be without merit. The order is

on theJudgment verdict.

All concurred.
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