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No. 5262.

BouleyL. & a. Nashua & a.v.John

4, 1964.NovemberArgued

30, 1964.Decided November

thefor& Frank B. orally),O'NeillClancy Clancy(Mr.
plaintiffs.

M.& KerriganHamblettKerrigan (Mr. JosephHamblett &
for the defendant Bouchard.orally),

Nashua,Lesieur, furnished no brief.R. for the ofLeo city

asDuncan, in and wifeThis is a bill husbandequity byJ.
Nashua,Avenue in seekingof a tract of land onowners Sargent

tractowner anthe defendant Bouchard as of adjoiningto enjoin
house”thanother one dwellingfrom “any buildingerecting

him. The defendant citythe tract owned byupon adjoining
in of thethe title plaintiffsNashua is common predecessorof

transferredwerethe defendant. Alland questions presented
the C.J.).without Presiding {Leahy,ruling by Justice

be-west to eastin runsAvenue Nashua generallySargent
theStreet onAmherst Street on the west and Manchestertween
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east, 2,000a of It the northerlydistance over feet. borders
side of tract of land the known as “Northa ownedlarge by city
Common,” is andwhich used for a of schoolpublicvariety
recreational purposes.

as of land northSome the owner theninety years ago city,
Avenue, land,of divided it lotsinto nineteen of mostSargent

of hadwhich a uniform of 100 feet on Avenuefrontage Sargent
and a A ofof 120 feet landdepth tractextending northerly.

defendant, street,now owned the at the end of theby westerly
Street, 1;Amherst was Lot No.bordering originally designated

and the lot now owned the as Lot No. 2.adjoining plaintiffs,by
1 Avenue,Lot had a of feet onNo. 100 afrontage Sargent

feet,120 and because the atof of whichdepth angle Sargent
Street,Avenue Amherst rearintersects a or line ofnortherly

159 feet. to later aabandonment of streetOwing proposed1/2
the north the lot was the additionalong boundary, enlarged by

of a 16 feet wide on the north side so thatstrip approximately
the entire nowdefendant’s lot is 136 feet with adeep, frontage
on Amherst Street of 151 feet. theThe at sidestrip northerly
of the was thelot withoutconveyed restrictions.by city

The 2acquired title to Lot No. in 1956 sub-plaintiffs August
to “the therestriction that theirject heirs andgrantees, assigns,

shall erect or to benot erected onpermit structure saidany
within of thepremises feet established linetwenty-five of(25)
Avenue.” Their consists of aSargents substantialproperty

house and barn erected sometime before 1912.dwelling
The anddefendant her late husband as tenants hadjoint

title to Lot 1 inpreviously No.acquired 1954. The con-April
to them was likewise ato thatveyance “restriction” “nosubject
or structure of kind” should be erected withinbuilding any

feet of Lot 1 lot,Avenue. No. is atwenty-five Sargent vacant
which for more thanupon there have been bill-forty years

boards toward Amherst Streetfacing the bounda-along northerly
of lot.the The lot isry screened from thepresently plaintiffs’

land a row of trees and Thebushes.by defendant toproposes
sell the for station use under apremises variancefilling granted

Nashua,the Nashua v.board. See 106by zoning Bouley
N. H. 79.

The restrictions which the seek to enforceplaintiffs were origin-
acontained in deedally of three lots on AvenueSargent given
28,under ofdate 1873 the of NashuaJuly by city to a prede-

cessor titlein of the defendant. This deed condition,was upon
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houseno than one dwellingother “that morethings,among
lot,” “in of viola-shall and that casebe built on each provided

thethe conditions on the of granteetion of of partany foregoing
hereafter thisor his or at time conveyanceheirs anyassigns

of Nashua. . . forfeited ... to theshall become void City[and]
the shall revert.”to in case samewhom such

The evidence that in 1871 the ofdisclosed citycommencing
Nashua, Avenue,as the north ofowner of land under-Sargent

Avenue,took to divide it 19 the acrossinto lots onfronting
from the was of Lot No.North Common. The first conveyance

Avenue,18 at the end of the from Manches-easterly separated
ter Street Lot 19. The dated Octo-No. deed of Lot No. 18by

18,ber a and made1871 referred to said drawnof Lots“plan
1871,”H. F. and “referenceRichmond in recited thatby August

be had to a of thesaid for more definitemay plan description
The was a dwell-lot condition thatpremises.” conveyed upon

less lesshouse not than two stories and noting high costing
$2,500than suchshould be erected within three thatyears,

be set not less 25 feet from theshould back thandwelling
line,front butand that “there shall be said lotnot built upon

one and thehouse in case of a violation of ofanydwelling
foregoing premises Cityconditions the revert to saidshall
of Nashua.”

office of thea on file in thewasto planreferredThe plan
aas 68 ina later deed in 1956 “No.clerk, indescribedcity

theon file in the office ofand sewersof streetsbook of plans
Clerk.”City

18,that of Lot No.the aftercity,next byThe conveyances
15,7, 9, all date of October5, and under13lots Nos.were of

themthese lots described14, deedsThe four conveying1872.
as lots thenumbered “on plan,”land” andCommonas “North

contained conditionsThese deedsthe plan.without identifying
18, that thedeed Lotin the to No. exceptsort containedof the

house wasmore than oneerection of dwellingrestriction against
housethan one dwelling“and no more or otheras follows:

of said lots.”on each (Emphasisor maintainedshall be erected
supplied).

thewas deed to defend-the thenext by cityThe conveyance
28, deedOtis, date 1873. Thisunder of Julyant’s predecessor,

with1, 17, conditions respect3 and similarLots uponconveyed
more thana that “noa and conditionto erection of dwelling,

be built on each lot.”house shallone dwelling
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1875,was the in andLot No. 8 no otherbyconveyed city
1887, 2, 4, 10, 11, 12,lots were thereafter sold until when Lots

and sold. deeds16 19 were The seven which lots were con-by
in and 1887 sub-1875 restrictions inimposed phrasedveyed

14,in thethe used four deeds of Octoberstantially language
1872, the “no more nor other than oneincluding language:

shall be erected.”housedwelling
lots, 14,The last of the 19 Lotstwo of No. 6 andconsisting

1937,were the in when uni-by conditionsconveyed city July
form with those of the 1872 deeds were imposed.again

5,In the meantime deed dated to aby 1926April predecessor
in title of the defendant the released No. 1 re-Lot from allcity
strictions that 24,of the 25-foot set Onback. Decemberexcept

to a1926 deed of the the restrictionsby predecessor plaintiffs
Lot 2No. were released. Similar releases as toupon similarly

four other were the andlots in 1941 1962.granted by city
These and other facts established andby testimony agreement

the of whether thepresent issue are entided inplaintiffs equity
to enforce the condition contained in the deed1873 from the city
to Otis that “no more than one house shall be built”dwelling
on Lot 1 isNo. which now owned the defendant. Theby plain­
tiffs contend that since the as owner con­commoncity, original

the of lotsseries to a of lots onveyed according plan Sargent
Avenue, restrictions,deeds each similarwith the toby parties
these transactions must be deemed to have intended to create
negative restrictions enforceable lotreciprocal ownerby any

lotother owner. The defendant takes theagainst any position
that the restrictions were intended to thebenefit of Nashuacity

for the of its landonly, to the south of Ave­protection Sargent
nue, and thethat restrictions deedthe of 1873 onimposed by
Lot 1No. did not in erection of a commercialany way preclude
structure. Both v.parties upon Nashuarely Gage,Hospital

335,85 N. H. to theirsupport positions.
The law is settledwell in this that restric-jurisdiction building

tions in deedsinserted can create enforceable equitable servitudes.
Shaw,v.Nashua v. 101 H.Hospital Gage, N.supra; Johnson

182, If an186-187. owner has aoriginal adopted general
scheme for or subdivision of a certain tract ordevelopment par-
cel of land hasand inserted in his deeds of lots uni-therefrom
form restrictions intended him and the betoby by purchasers

on each lot for the benefit of all lots inimposed other included
the servitudes aregeneral plan, reciprocal created onthereby
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v. 85all inthe lots the Nashuadevelopment. Hospital Gage,
428,Watts,335, 339; N.H. Sun &c. Co. v. 98 H.N. Valley

Powell,431; 9.25-9.30; 5II American Law of ss.Property,
besuch an intent canReal 679. The existence ofs.Property,

instruments, theof the conductfrom theascertained language
and circumstances. Nashuathe the surroundingof parties,

339, 340; Law ofII American Proper-v. supra,Hospital Gage,
679,Powell,9.29, 417; s.5 Reals. Property, supra, p.p.ty,

188.
did in theThe the fact Sargentout conveypoint cityplaintiffs

deeds, to a lots.which refer ofAvenue lots ofmany planby
theidentified in ofmanythis was not clearlyplanAlthough

deeds,deeds, and bore noin the ofwas not recorded registry
deeds, awas madein the itstatement of the restrictions stated

of the clerk. Further-matter record in the office cityof public
substanti-in various deeds weremore stated thethe restrictions

far weretheir and so as appearsuniform inally provisions,
in thethe several thatwith by granteessubstantially complied

25set back at leasterected wereresidences two-story buildings
far as thethe avenue. So commercialappears,feet from only

1.the billboards on Lot No.erected on lot werestructures any
lots, in-were erected severalHowever barns and upongarages

the is no evidenceTherethat now owned plaintiffs.bycluding
made,to use until now.that lot owner ever anyobjectedany

335, 340, it was said:In v. 85 N. H.Nashua Gage,Hospital
un-“The for the defendants stands theuponcase conveyances,

aided evidence. contain no reference to anyextrinsic Theseby
isthe Thereconferred severaluponreciprocal rights grantees.

a in favor of the but no mention of anycondition grantor,
ofthe title If the existenceother limitation conveyed.upon

here, beis to be the inference mustimpliedreciprocal rights
all the deeds contain conditionsdrawn from the fact similarthat

The hasto the cases wherein this questionreserved grantor.
bethat the inference cannot drawnreceived consideration hold

Watts,also, v.from fact alone.” See Sun &c. Co.that Valley
428, 432; Prescott, 108,v. 110-N. H. Duhamel 101 N. H.98

111.

is of the TheThe law so stated case. city,controlling present
thewell have restrictions foras imposedgrantor, mayoriginal

of v.benefit its land south Avenue. See Hendlinof Sargent
Co., 310, sale334-336. ItsConstr. 8 N. Super.Fairmount J.

sincewas the real estateof lots not ordinary “development,”
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it retained in the event ofreversionary rights breach ofany
condition. While the various restrictions were made binding

the heirs and of the severalupon theassigns grantees, grantees
entered into no them,covenants to observe and the deedscity’s
contained no it to like restrictionsundertaking by impose upon
other lots which it continued to own. “. . . if there had been an

that deed . . . alsoagreement giving imposed upon[the] [the
land,an hisas to onegrantor] obligation wouldremaining

that it would have beennaturally expect rather thanexpressed
left to dubious inference.” Nashua v. Gage,Hospital supra,

Hamilton,341. 327,Landell v. 175 Pa. 332.Cf.
isThere no evidence of theany representation by city, by

means of advertisement or otherwise Cheatham v.(see Taylor,
26, 46, 47; Fitch,148 Va. Inc.,White v. LaDue & 303 Y.N.

that the restrictions were for the of122) benefit the other lot
owners as well as the itself. While the wascity plan incorpor-

reference,ated in the first deed it thereafter assumed lessby and
less The allimportance. city releasedeventually restrictions

one, lots,but as atto least six those now ownedincluding by
the and the defendant.plaintiffs by

The evidence thus fails to sustain the burden ofplaintiffs’
an intention createshowing to restrictions whichreciprocal

should be enforceable of the Itgrantees follows thatby city.
the areplaintiffs not entitled to enforce restriction whichany
now exists as to Lot No. 1 owned the defendant.by

Bill dismissed.

All concurred.
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