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Court,Rockingham Probate
No. 5239.

In re Abner L. Merrill Estate.

1,Argued December 1964.

30,Decided December 1964.

Sanderson & Thomas M. Dudley,Dudley orally),{Mr. Jr.
for the trustees.

Brown,Paul V. brief and for Ruth M.(by Dunham.orally),Jr.

Perkins, Holland & Donovan RobertB. Donovan orally),{Mr.
for Ann B. Messick.

Lampron, The source of this is a second codi-proceedingJ.
cil the ofto will Abner L. Merrill in of articlereplacement
“FOURTH” of his will.

Article “FOURTH” read as follows: “I andgive bequeath
to Trustees hereinafter named and tomy their thesuccessors

dollars,sum of thousand to invest andthirty invested inkeep
securities,real estate or some and after thegood deducting

on account of thenecessary expenses same to over topay my
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thereof semi-and incomeW. Merrill the interestnephew Joseph
life, decease it is willand at his mynaturalhisannually during

benefit, to his child-shallin trust for histhe left gothat money
Merrill, L. Merrillren, Merrill, H. MaryE.William Jeremiah

E. Merrill.”and Susan
asthe above article continuesafter toThe codicil referring

fiveW. Merrill has diedwhereas leavingfollows: “and Joseph
and in lieu thereofchildren, I revoke said bequestnow hereby
in said will and toto Trustees namedand bequeathI mygive

successors, thousand dollarsthe sum of thirty ($30,000)their
securitiesin real estate or someand investedto invest goodkeep

ofand, on account theafter the necessary expensesdeducting
same, the interest and income thereof semiannuallyto overpay

Merrill;W.said name-shares to the children ofin Josephequal
Merrill,Merrill, Merrill, Suzanne E.E. L.William Maryly

Merrill, . . life.B. Merrill . forand RuthH.Jeremiah
children, I that the in-of said directthe decease of“At any

children,her andshall to his orof the deceased one goterest
shall be dividedthe interest upin of such childrendefault

W.aforesaid Mer-of the Josephthe childrenremainingamong
arethe said W. Merrillall of'the children of Josephrill. When

left todead, the sum in trust myit is will thatmy principal
and thedivided their children legalTrustees shall be among

theirs, suchof deceased child of representa-anyrepresentatives
the If the children oftives to take the share of Josephparent.
children, Funddie no then all of said TrustW. Merrill leaving
of be of asto residue Estate and disposedshall revert the my

the residue of estate is of.”my disposed
E. and L. Merrill have diedWilliam Merrill Mary leaving

Merrill, Poulin, andSuzanne E. now Suzanne M.no issue.
Merrill, Dunham,B. now Ruth M. areRuth living. Jeremiah

H. Merrill died one Priscilla M. whodaughter, Bailey,leaving
13, 1961, one Ann B.died on survivedApril by daughter,

the death of the of the trustMessick. to Priscilla incomeUp
Suzanne,had been to Ruth and Priscilla. Herpaid equally

the transferred whichquestionsdeath follow:posed
Whether, codicils,the terms of the said and Annwillby“(1)

aB. is entitled to the income from the trustMessick ofportion
created thereby?

Whether, the terms of the said will and codicilsby only“(2)
Poulin and Ruth M. Dunham are entitled to por-Suzanne M.

the income from said trust?”tions of
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theofintentionThe is thein thispolestar problemresolving
viewedwhole willtestator as in hiswhat he saidmanifested by

v.in Grantthe of all the circumstances.light surrounding
Merrow, H.Nelson, N.220, 221; 105100 H. v.N. Merrow

103, 106.
his is theof will that testator wasA dominant characteristic

it and inat the of some in-living makingbenefiting persons
as beneficiaries.included their childrenstances

he a in“SECOND” established trust almost theIn clause
interms he later used the codicil before us. The in-identical

of this trust was to be to the children of his brothercome paid
and at the oneW. Merrill decease of of them “the inter-David

children,est deceased one shall to his or herof the and ingo
children, the interest shalldefault of such be divided up among

children of thethe aforesaid David W. Merrill.”remaining
“FOURTH”, setClause out in thispreviously opinion, pro-

vided for the income from the trust established to bethereby
“to W. Merrill . . . hispaid my nephew Joseph naturalduring

life, and at his decease . . . the left in trust . . . shallmoney
to his children.”go

The “FIFTH” clause thebequeathed income of a trust histo
II. Merrill andCharles at his death the wasnephew principal

to revert to the residue of testator’s estate.
Clause “SIXTH” the income of abequeathed trust to his

niece, Ella atM. and her decease the was toIlsley principal go
to Abner Scott Merrill.

will,other clauses in his testator madeBy specific bequests
to named andpersons, grandnephews grandnieces.

Even the remainder of his estate was “one-halfbequeathed
A. andto Frank Merrill one-half to Merrill.”part part Harry

There was no mention in this clause of their descendants nor
inmade case the testator.provisions predeceasedthey

In the before us when testator’slitigation presently, nephew
Merrill,W. the life under clause “FOURTH”Joseph beneficiary

will, him,of his the testator executed a codicilpredeceased giv-
children,life estates in the trust toing names andJoseph’s by

that the interest of a deceased child “shallproviding to hisgo
or her children.”

It is evident from the above and from theprovisions reading
will,of the will and codicils as a whole that this which ap-

estate, was,of a sizeableparently disposed for trusts inexcept
institutions,favor of devoid of “overtones of futuri-singularly
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386, 392;N. H. Watson v.v. 97 Young,Colony Colony,ty.”
the436, This leads us to the conclusion that438.N. H.102

the of the trust createdintent that incomemanifested antestator
named childrenbe to the fivewas to paidhis second codicilby

of them.or survivorand to the survivorsMerrillof W.Joseph
of saidhowever, “at the decease of anythatWith this exception,

one shalldeceased goof thethe interestchildren, thatI direct
children.”to his or her

that whenfurther conclusionlead to theWe are also thereby
to receivesubstitution of childrenthethe testator forprovided
the wordhe wastrust income usingof thethe shareparent’s

not includedoeswhichin its meaning“children” ordinary
267, 271;Newhall, 4H.97 N.v.Sylvestergrandchildren.

34.14, See Annot.34.19.ss.on Wills Rev.)(Bowe-ParkerPage
282; R. 2d 1242.A. 14 A. L.L. R.104

thewe thathold byIn answer to the transferred questions
Merrill, Ann B. Mes-L.of Abnerthe will and codicilsterms of

the trustincome froma of thesick is entitled tonot portion
23, We1916.executedthe second codicil Februarycreated by

Dunhamand Ruth M.that Suzanne M. Poulinfurther hold only
trust.income from thisare entided to thepresently

Remanded.

Duncan, sit; concurred.did not the othersJ.,

Hillsborough,
No. 5248.

HenryMary & a.E. Dumainev.A. Sullivan
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