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and Its wasfrom which he no lawful.took impositionappeal.
The order is

Remanded.

All concurred.
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se,Brown, orally.Willcox proJ.

curiae,asbrief and amicus inC. Driscoll (by orally),John
the bill.ofsupport

F.Sanders, Robertand forL. brief orally),(byJr.Wilfred
curiae,Preston, in of the bill.and as amicus support

curiae,and asbrief amicusC. orally),Eugene (byStruckhoff
of the bill.in support

curiae, in theas ofamicus supportbrief)(byAlfred Catalfo
bill.
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curiae, bill,as amicus in of theCharles V. Spanos, support
,nofiled brief.

and& Richard F. briefSanders Upton byUpton, (Mr. Upton
for the defendant and for A.Lamprey Saggiotes.orally), James

General, se, W.William and PeterMaynard, Attorney pro
Smith (by brief).

se, filed brief.William R. noJohnson, pro

Marx, Senate,Arthur G. counsel for the filed no brief.

Duncan, The motions of the defendants andLampreyJ.
that the theaction Brown be dis-Maynard brought by plaintiff

missed the that this isupon court without toground jurisdiction
review the of elections,the Senate in thejudgments determining
returns, members,and of itsqualifications funda-thepresent
mental inissue this case. Other advanced for dismis-grounds
sal, some of which arise out of the assertion that this is in the

a office,nature of to tide toproceeding try suggest procedural
Salem,defects v. 96 N. H.(see Stickney which be500) might

ofthought correction shouldcapable circumstances require.
Fuller,O’Brien v. 93 N. H. 221. The issue ofoverriding juris-

diction invites first attention.
The of a Statequalifications Senator are Art.prescribed by

29, Part II of the Constitution. The at issuequalification with
to each of therespect candidates elected from districtsapparently

5, 8 and is the23 requirement that he shall “have in-been an
habitant of this state for seven years hisimmediately preceding
election, and at the time thereof he shall be an inhabitant of the

'29,district for which he shall be chosen.” Art. A personsupra.
not so is not of elected aqualified senator.”“capable Id.being

30, II,Under Art. Pt. a tois be considered anperson “inhabit-
ant” in the town “where he dwelleth and hath his home.”

6,On 1965 the elected SenateJanuary newly assembled and
and thereafter undertook toorganized, determine whether Senators

5,had been elected for districts 8 and 23 who met the constitu-
tional requirements quoted above. William R. of Han-Johnson
over, nominee of both the and DemocraticRepublican parties
and the candidate 5,for whomonly votes were cast in district
was found the Senate toby Lewis,be M. aqualified. James
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Democrat, votesof who received the number ofNewport, largest
8, becauseat the election in district was not qualifiedadmittedly

wasHenot an for theinhabitant of 8 requisite period.district
A.found to andthe Senate not beby Saggiotes,eligible James

a the next highestof the candidate havingRepublican, Newport,
candidatenumber of was found to be the “onlyvotes qualified
thatwith Sag-a of the votes.” The Senateplurality adjudged

8 in the Senatewas District“entitled to No.giotes represent
1965,6,and S. forthat he be seated Senator.”as such Jan.J.

35, 36.pp.
Preston, Democrat,F. a of wasHamptonRobertSimilarly,

Hunter, Sr.,E. anot and Re-found to be qualified, Douglas
bewas to “thealso found only qualifiedof Hamptonpublican,

the votes” and was en-with a ofcandidate plurality “adjudged
as23 in the Senate” and “seatedtitled to District No.represent

6, 1965, 37-40.such Senator.” S. pp.Jan.J.
dismiss,to theof their motion defendants uponIn support rely

35, as “The senate shallArt. Pt. II of the Constitution follows:
elections, returns, and ofqualifications,be of thefinal judges

members, in thisas out constitution.”their own pointed
Dondero, 236, 238,N. H. it was that94 heldIn Petition of

and of the Ballotreview the court of rulingsby findingsany
senatorial returns would be “ofLaw Commission regarding

Senateand to theservice to the onlydoubtful parties advisory
a. makes the Senate. . our constitution judicial bodybecause

and, leastof its atof the election membersfor the determination
law, isa due of the decisionabsence denial ofin the of process

‘final.’”
law inestablished this state from theIt has been the begin-

of theit is not function of the branchthat the judicialning
wisdom, andto the desirability expedien-upongovernment pass

the &c. Pub.enacted Chroniclebyof statutes Legislature.cy
too,148,94 N. 151. So this courtH.Co. v. Attorney-General,

the to the wisdominvested with pass upon'has not been power
of the in thebranch determiningof the governmentlegislative

we toits members. Hence have no authorityofqualifications
Senate. Forthe action thus taken theor bydisapproveapprove

be a of the ofto interfere would authoritythis court usurpation
35,to it the Constitution. Art. Inthe Senate by supra.granted

we thisthink it that court isthe of the plainprecedents,light
theto interfere with Senate’s determination thatwithout authority

and that candidateswas thequalified,the candidate Johnson
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Lewis and Preston were not. 94See McGee v. N. H.Bragg,
349.

The decision of the Senate in the 8th andto seat candidates
23rd districts who fewer votes thanreceived the persons ap-

elected but found is attackedstrenuouslyparently ineligible by
the and of bill. In thathisplaintiff supporters specialurging

districts,shouldelections be ordered in these counsel have
34,that are Pt. therequired Art. II of Constitu-argued they by

tion, which in that in thesubstance “vacancies senateprovides
elect,.. . from failure to shall filled abe newexceptarising by

district,”the of theelection and in ofcase failure toby people
be filledelect shall election two ofthe houses theby by Legisla-
of”ture “out the two thepersons number ofhaving highest

invotes the district.
The defendants contend that 34Art. cannot because noapply

existed,vacancies in the ofoffice senator the Senate having
determined, as final of the elections andproperly returnsjudge

of their own undermembers thatArt. 35 and HunterSaggiotes
elected,were the awith“being only qualified plural-candidate[s]

” 569;Seeof votes. v. 90 Md. State v.ity Covington Buffett,
135,Del. 153.36Corley,

In this conclusion the Senate notfollowedreaching only pre-
cedents which that itself in andestablished 1915 1941body (see

18;S. S.(1915 (1941 Session) pp.Session) p. 23-27),J. J.
but the it inalso precedent 1875previously adopted by by
which forvotes candidates were as notdisqualified rejected

cast, for of that other candidateslegally purposes determining
had been elected a votesof cast as thenby “majority” “legally”

the article which in amended form is now Article 34.required by
that the Senate had that Senators who re-adjudgedNoting

elected,theceived a “of all votes cast” had beenmajority legally
the declined tocourt this conclusion “Wequestion arestating:
of that from the action of the senate in thisopinion thererespect
can be no the terms of theappeal. constitution theBy express

senate is madeaction of the If the of ourframers organicfinal.
law had intended that some court otheror tribunal should have

warranto, mandamus,the writ of or orquo otherpower, by
senate,to reverse the action of the wouldprocess, have sothey

themselves, in which could not beexpressed misunder-language
570,stood.” the H. 573.56 N. To theOpinion Justices,of

effect, 382;same see v. 66 N. H. Eastman v.Jewett,Bingham
also,66 N. H. See624. the 152Jewett, Opinion Justices,of
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74; v.282 Lessard212; v. Mass.Me. Greenwood Registrars,
Snell, 155 Ore. 293.

thethe that occasion pre-like we are of opinionFor reasons
hasis not one in which the courtthe before ussented caseby

be, haveIt well as counselto interfere. argued,mayauthority
sofor candidatesof votes disqualifiedthat the practice rejecting

secondof the highestas effect the election candidates havingto
deci-a view courtof minority amongnumber votes represents

constitutionalto not affected byelsewhere electionssions relating
however,Article 35like Article 35. Underthose ofprovisions

theofas “finalacted in a capacitythe Senate judicial judges”
de-it did not exceed its byIn authorityelections. so doing

as well thethe law as controllingfindingapplicabletermining
v.facts. Greenwood Registrars, supra.

recordwe restricted to thethe bill areofIn disposing pending
as itsin the Senate reported by journal.of the proceedings

dis-402, recordH. 411. Thethe 103 N.Justices,Opinion of
ofuse its byno such and improvident powerscloses arbitrary

lawdenial of due of callingthe as will constitute processSenate
thatwe concludeIn circumstancesfor intervention. theour

Constitution,II, the taken35, the actionArticle Part ofunder
the6, and1965 is final beyondSenatethe onby January

orof this court to approve disapprove.power

Bill dismissed.

concurred.All
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