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hourabout onereturned them to himhis home to them anddry
theinformed ofafter he waslater. Officer McBain testified that

wasthe whohe defendantbrea'k into askedthe Lareau house
station his and his shoes and thatstill at the forpolice clothing
him them.the defendant let have Tests produced incriminating

evidence from the shirt so obtained.
which be that the de-There was evidence from it could found

to Pelham from tohad consented to come back Dracutfendant
the chief It couldtalk about his actions with Pelham of police.

McBain, which wasalso be found from the of officertestimony
uncontradicted, asked take off his shirtthat the defendant was to

and when he was asked for his otherand did so voluntarily,
defendant let the officer have them.and his shoesclothing

and this theWe hold on the facts circumstances of casethat
to the ondefendant these articlesrelinquished policevoluntarily

were search or seizure and werenot obtained byrequest. They
Nelson, 184,v. H. 191.in evidence. State 105 N.admissible

Massachusetts,arrest inclaim of aDefendant’s previous illegal
a sub-the would not nullifyif for sake of argument,granted

of articles ofsurrender his apparel.voluntary Peoplesequent
149,Burke, 2dCal.v. 208 162.App.

overruled.Exceptions

Duncan, sit;did not the others concurred.J.,

Grafton,
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William O'Neil,General and WilliamMaynard, Attorney J.
Assistant (Mr.General for the State.Attorney O'Neil orally),

Francis P. Edes brief and for the defendant.(by orally),

Blandin, The defendant addresses his to twoargumentsJ.
issues: whether the State established a“(1) DelictiCorpus (2)
whether the indictment was the evidenceproved by presented.”

involved, 583:3,The statute here RSA reads as follows: “If
shall, in the break or enter . . .any person build-nighttime, any

.. . within the of . . . anding shalllying body any county
therein commit he shall be not more thanlarceny, imprisoned
five years.”

raised,As to firstthe issue the defendant that neitherargues
taken,the cash from which a small sum was norregister, any

stolen,of the several bottles of which were also wereliquor,
state,introduced in evidence. We know of no in thisauthority

us,and none was furnished that the articles stolen mustholding
be inintroduced evidence. As to the fact that the articles were
taken, Cookson, one of the two theof defendant oncompanions
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de-at of thethe in testified that thequestion, instigationnight
17,fendant, 2the hours of and A.M. onbetween 1:30 January

1964, a cellarthe Caramat Inn Hillhe entered on throughSugar
in,door, and he tookthat he had to turn the door knob to get

his com-a He further stated that after one ofout cash register.
defendantthehad smashed the cashpanions open register,

toin it and then Cooksonthe fifteen cents found urgedpocketed
worth while.” Cooksonin out that’sback togo “get something

bottles ofthe severaldid so and came out a second time with
Huntoon, othertheone of which the defendant took.liquor,

member of the confirmed Cookson’s testimony.party,
the Innofthat the ownershipThe defendant also complains

theHowever, that bothwas evidencewas not thereproved.
time beforea shortdefendant and had worked thereCookson
involved inthreethe It that none of thewas clearrobbery.

theseit. Intaken fromthe break owned the Inn or the property
thecircumstances, the thatwe think we need not labor point
v.and (Stateevidence warranted a of enteringfinding breaking

203, the larcenyand98 N. H. in the208) nighttimeSkillings,
No confirmationof within the of RSA 583:3.property meaning

Desilets,v.of the was required (Stateaccomplices’ testimony
witnessesbelieve these96 N. H. and the were free to245), jury

if chose to do so.they
that the StateIt follows that the defendant’s first contention

com-beena crime hadthatno evidence to establish“presented
delicti,words, can-or, to ain failed corpusother provemitted”

v. 95 N. H. 77.not State Burley,prevail.
the indictment wasus is “whetherfinal issue beforeThe

words,or, whetherin otherevidencethe presented”byproved
and thethe indictment proofexisted betweena fatal variance

However19 N. H. 135.it. v.to State Canney,offered support
to anhave been sacrificedandcommon sense justice maymuch

1848, v.in when State Canney,and technical systemimpractical
decided,relies, was such stric-defendantwhich theuponsupra,

Rousten,v. 84the rule here. Statetures no representlonger
here centers140, The defendant’s142-143. objectionN. H.

andthe actualwithfact that he was breakingon the charged
that Cookson alone brokeevidence showswhile theentering,

a claimcounters withThe Stateentered the building.into and
a of thefound as principalcould bethat defendant guiltythe
in theand larceny nighttime.of enteringoffense breaking,

Derosia,407; H.v. 94 N.H. State41 N.v.State McGregor,
228.
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order toIn determine the of the defendant’s conten-validity
tions, it is to in Theexamine the facts some detail.necessary
evidence warranted a that the in-defendant was chieffinding

theof and that he drove the car in which thestigator robbery
Inn,fromthree rode Littleton to the Caramat onlocated Sugar

Inn,Hill a fromfew miles Litdeton. When thereachedthey
defendant,Cookson out and entered the Thegot building. along

Huntoon,with remained in the andcar the area.“patrolled”
He drove down road athe short distance and then turned around

returned,and came back. When he Cookson had come out of
the Inn with the cash atraveled aboutregister. They away
mile, broke the the defendantopen register, whereupon pocketed

it, then, stated,the found in and aschange previously urged
Cookson andto back out that’s worth while.”go “get something

Inn;returned to the CaramatThey Cookson left the andauto
entered the He came out withagain severalbuilding. shordy

botdes of one of whichliquor, the defendant himself took and
later tried to sell. The botdes wereunsuccessfully remaining
consumed the other two inby the crime.participants

We inbelieve this situation the could find thatjury properly
the defendant was present, in the ofcommissionparticipating

offense,the and that he was also the chief adviser and instigator.
wasIt not hethat standnecessary Cookson’sactually by

shoulder the entire Theduring performance. defendant was the
crime,driver allwho them to ofthe scene the as wellconveyed

as the of the car. He was in closeoperator “getaway” physi­
committed,cal to the where the offense wasproximity andspot

it be found that washe andmay in thepresent participating
law,and Under hebreaking, our could beentering larceny.

as a 407;convicted State v. 41 N. H.principal. M'Gregor,
Derosia, 228; Lacoshus,State v. N.94 H. State v. 96 N. H.cf.

76, 79-80.
circumstances,In all the we do not believe that the defendant

could have been misled to his the words theofprejudice by
Allindictment. the essential facts for him tonecessary properly

his defense were andprepare set out. Noplainly fully possi-
that heexists could bebility for the same of-prosecuted again

situation,fense. In this Rousten,he cannot v.Statecomplain.
140; Sullivan,84 N. H. see State v. 101 N. H. 429.

The order is

overruled.Exceptions

All concurred.


