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Daniell, and theS. brief fororally),Eugene (by plaintiff.Jr.

Devine, Millimet, &Stahl Branch JosephMcDonough, {Mr.
A. for theMillimet defendant.orally),

Wheeler, that itThe first of the defendant iscontentionJ.
was the Court three successive motionsfor toimproper grant

when, is coun-to increase the ad damnum it alleged, plaintiff’s
to trial.naturethe of the case priorsel was aware of

$15,000.The ad in in thedamnum writ was sum ofplaintiff’s
27, 1964, trial,On the first of the the CourtJanuary day

$25,000;motion to increase the ad damnum toplaintiff’sgranted
1964,29, trial,theon third of the the CourtdayJanuary

$50,000;motion to the adincrease damnum toplaintiff’sgranted
1964,6, verdict,afterand on the CourtApril granted plaintiff’s

$100,000.admotion to increase the damnum to
that the theDefendant of several motions toargues granting

increase the ad damnum misled defendant’s counsel to the extent
if been thethat had forewarned of seriousness of plaintiff’sthey

trial, and wouldtopriorinjuries orthopedists neurosurgeons
at ahave been earlier date and a second coun-muchemployed

been to the case and a in-sel would have assigned thorough
a resultthe would have been made. Asof plaintiffvestigation

the trial resulted in an since itof which contendthey injustice
newhas not tried on its merits and that demands abeen justice

trial.
inRSA “Amendments matters of substance514:9 provides:

action,be in in of theany anymay permitted stage proceedings,
reasonable,the court shall deem andsuch terms as justupon

it to the that it is for thewhen shall court pre-appear necessary
but the of third shall notvention of personsrightsinjustice;

342,See v. N. H.affected 87be Brown Brockway,thereby.”
352, 356;H.343; N.v. Finance 99 DerbyMansjield Corp.,

53,H.v. 100 N. 62.Company,
28, Dr.1963 defendant’sPlaintiff was examined on byMay
“mild necka of strain.”Crane who made Shortlydiagnosis

and to defendantthe reportedX-raysthereafter he examined
the thoracic vertebrae.normal save for upper“. . . they appear
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There is evidence of old consistent widi the clinical find-change
ofings kyphosis.”

was ex-Six trial at defendant’sbefore request plaintiffdays
LaFrance,amined a ansecond time Dr. orthopedic surgeonby

timewho in “His chief at thereported part: presentcomplaint
and extendis that he cannot turn to the well. He can flexright

well, halfhis neck but he to the left aboutcan turnfairly only
atneckwithout it him. He some in theway painhurting gets

different times and some numbnessoccasionally apparentlygets
Dr.in the little left hand.”thumb and index of thefinger, finger
andLaFrance further had a neck”reported plaintiff “sprained
hisas a result “. has in. . some andpain movingdifficulty

defendant,head to the left.” The as counsel pointsplaintiff’s
out, had some advance that had notwarning plaintiff fully
recovered.

the seasonconstruction of 1963 toplaintiffDuring attempted
on a bulldozer.continue He had to off theworking keep getting

because his back wasmachine He suffered headachesaching.
and in his neck. Because of this he was dis-pains disability

from work. He secured a in Vermontpharged position operat-
a which 56 cents hour less.scraper paid per theing During

$2,000 inhe lost overyear wages.
Plaintiff’s that hecounsel learned for die first time onalleges

25, Halfman,from Dr.1964 anJanuary orthopedic surgeon,
that die had a broken back and aplaintiff interverte-ruptured
bral disc. This information resulted in the motion to increase

$25,000.the ad damnum to In this motion we findgranting
the Court committed no abuse of discretion.

On the third of the trial theday introduced medicalplaintiff
that he was disabled. Dr.testimony Ilalfman testified that25%

the had a broken back withplaintiff apermanent deformity,
residual and at least one cervical disc.pain, He didruptured
not recommend either a or an and wasmyelogram ofoperation
the that could not returnopinion plaintiff to constructionheavy
work.

The defendant’s Fisher,witness was Dr. Robertonly neuro-
of the Hitchcock Clinic. Insurgeon Mary substance Dr. Fisher

confirmed the of Dr. Halfman. Thediagnosis fact that Dr.
Fisher examined the for 15plaintiff minutes beforeonly taking
the stand cannot be charged counsel nor canagainst plaintiff’s
the defendant’s failure to call Drs. Crane and LaFrance as
witnesses.
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Dr.the basis of Fisher’s unexpectedPlaintiffs counsel “[o]n
maketoand the failure of defendantsupport,overwhelming plus

$50,000the ad damnum todefense” moved to increaseany
which was the Court.bygranted

$87,345 inresultedThe returned a for whichverdictjury
$100,000 whichad damnummotion to increase the toplaintiff’s

was the Court.granted by
ad damnumThe defendant that the increases in thecharges

evidenceand There is no“occurred surreptitiously.”gradually
misled or actedthat counsel defendant “surreptitiously”plaintiffs

in the bestrather, be that he actedbut it could found solely
Thethe newinterest of his on basis of medical evidence.client

is a Inrecord bare of for continuance.requestany granting
abusethe the Court did notthe motions to increase ad damnum

its and the defendant’s are overruled.discretion exceptions
$87,345the ofThe next is whether verdictquestion presented

in the “In mostis excessive based on the evidence case. juris-
of hisis taken the trial becausedictions the view that judge,

to the of the evidencemore favorable determineposition weight
involved, inter-and assess all the circumstances moremay freely

decisionthe court and that hisfere with the verdict than appellate
theinthis will be uponon question given weight passinggreat

Co., N. H.103on v. Union-Leaderquestion Chagnonappeal.”
426, 446, cited.and cases

thethatIn oral here defendant’s counsel contendsargument
thethewere misled as to the extent of treatment givenjury
thethat he examinedDr. Halfman. He testified firstplaintiff by

4, at his inon October 1963 and office January,againplaintiff
1964, and was his Dr.that examined associate Gargerplaintiff by

ofin and the benefitwho hadlikewise orthopedics,specializes
Dr. Halfmaninhis examination diagnosing plaintiff’s injury.

The“I him times in . . .further saw several the office.testified:
coun-was available to defendant’sbill is $55.00.” Opportunity

sel on cross-examination to the extent ex-of the doctor’sprobe
We do not believe the could haveamination theof plaintiff. jury

been misled.
and in health at theThe was 40 old excellentyearsplaintiff

As a the accident be foundthe accident. result of it couldtime of
a fractured the third thoracicthat he backreceived involving

resulted in a neck” and of onewhichvertebrae “goose rupture
with involvement. suf-two discs nerve Theor cervical plaintiff

neck.in his back and The defendant’sfers considerable pain
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Fisher,own Dr. testified “His neck still hurts ahimexpert, great
deal.” It thatwas findable he should not back togo operating

equipment.heavy
At the time the trial Inter-of was for theplaintiff working

national in HisBristol.Company weeklyPacking average pay
$6,625.varied between to In$70 week. 1959 he earned$60 per

$7,316; $3,445,$7,437;In 1960 1961 1962 the difference
illness;from his wife’s 1963occasionedprevious years being by

$7,365.
of theThe testified that becausebulldozerplaintiff operators
of 55vibration of the machine cannot thebeyond ageoperate

thussome do the of 62 It wastoyears, years.although age
health, 22findable tothat the if in had from 15plaintiff, good

to hiscontinueyears regular employment.
22, an ex-Plaintiff was on 1963. He wasinjured February

of bulldozers andperienced scrapersoperator heavy equipment,
140,000 170,000and His for theweighing pounds. earnings

$7,1251959 of his—1961 Becauseyears averaged per year.
$3,445. However,wife’s heillness his in were1962earnings

$7,365earned in 1963. At the trial it bethe time of could
found that of the two cer-because effects a of one orof rupture
vical discs nervewith involvement from the accidentresulting
his condition was such that he should not return to operating

His other inheavy equipment. recentonly employment years
was at an rate himof which would ahourly $1.66 yearlygive

$3,640 $4,000of or with overtime.earning
The could find that would thus incur ajury plaintiff yearly

—loss in $3,125his Itof couldearnings ($7,125 $4,000).
also be found on the haveevidence that the couldplaintiff
worked as a andtwenty-two years heavy equipment operator
that $68,750his future loss of be xwould 22).wages ($3,125
In toaddition his and lost thespecial plaintiffdamages wages,
was entitled to recover also for andpain suffering.

On the basis theof record wasthe verdict not unreasonable.
Defendant’s counsel calls our to the “jo]neattention fact that

of the facts of numbermodern life anis that in ever-increasing
cases,of the thisCourts find some “thatissue for the andjury”

case a thepresents classic this Court exerciseto tochallenge
undoubted which itpower to set aside such a grosslypossesses
excessive verdict.”

It to that thisseem trite court is not a fact-find-may suggest
and must consider the evidence inforum alling cases most
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it. The trierthe cold record beforethe onfavorable to plaintiff
is in asees and hears the witnesses more favor-the facts whoof

evidence. Wethe of the cannottoable judge weightposition
denial of defendant’s motion to setthe Trial Court’sthatsay

as a matter law.as excessive was erroneous ofthe verdict aside
the if settle-an the to CourtBecause of by jury “anyinquiry

defendant’sFederal income taxto thewould bement” subject
court should now consider the ques-that thiscounsel suggests

that verdictsan instruction should beof whether requiredtion
are income to thein cases not paymentsubjectpersonal injury

defendant notaxes. the tookof income Admittedly exception
the to theanswer returned the Trial Court toto the by jury,

it should be arrivedverdict was for theeffect that if their plaintiff
Therefore, we seeof the income tax.at without consideration

matter in this case. Fitchto consider theno reason Company
N. H. 1.v. 99Insurance Company,

denial of theof the Court’sWe next turn to the consideration
wasa new trial. This motiondefendant’s motion for supported

in substance that since theaffidavits. Dr. Fisher statedtwoby
nature ofmotion of thetrial he had been shown some pictures

the motionthe work plaintiff, picturesperformed by including
the work and that if this evi-theof actually performingplaintiff

the trial hisavailable at the time of testimonydence had been
asthat the was suchnot have concededwould plaintiff’s injury

The affi-his usual work. secondhim forto performingprevent
Salvucci, stateda former whodavit was from employer,Ralph

aheld himself inthethat before the accident plaintiff “always
”hunchbacked position.

dis-a trial the ofA is entitled to new on newlygroundparty
theif it that theevidence (1) party presentingcovered appears

and theat fault for notwas not discovering presentingpetition
trial, is materialthat the evidenceat the formerevidence (2)

casethe merits of theand that it tonot cumulativeand goes
that it isis such a character prob-that the evidence ofand (3)

Rail-v.result be reached.that a different would McGinleyable
road, H.79 N. 320.

thea new trialmotion for presentsdenial of defendant’sThe
theabuse of discretion onthere was an partof whetherquestion

141,Cicco, We thinkN. H. 143.96of the Court. Musgrove v.
is that evidencecontention theanswer to the defendant’sa short

after the acci­thethe nature of the work done by plaintiffas to
at time ofthe defendant theand known todent was available
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Trial Court could also find that thethe trial. The properly prof-
and that it was not thatevidence was cumulativefered probable

In the denial of the motiona result would be reached.different
no abuse of discretion.we see

that the Court wasthe defendant contends unjustifiedLastly
issue of from thethein contributory negligencewithdrawing

jury-
in the motor vehicle. He knewThe was a passengerplaintiff

a line traffic and that there were cars ahead.that he was in of
he never saw the defendant the vehicleIt could be found before

was in was struck in the rear. No evidence was introducedhe
the evidence theto this In this state oftestimony. plain-dispute

had no to take action. The istiff exceptionopportunity saving
overruled.

overruled.Exceptions

Duncan, sit;did not the others concurred.J.,
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