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L. Hamlin Greene for the plaintiffs.

the de-Devine, Millimet, Branch forStahl &McDonough,
fendant.

Duncan, In October the1953 decedent Elva N. HayfordJ.
thewas owner of two in which listed forproperties sheConway

Bartlett,sale with Edson O. a real estate Theagent. properties
$6,000 $1,500,were offered at $7,500of and and for theprices

12,two. Mrs. died onHayford 1961. Bartlett testifiedMay
17, 1961,that on death,five after Mrs.May days Hayford’s

the asplaintiff him for the de-requestedHayford agentJohn
fendant to theissue of insurance which is the mat-policy subject
ter of this $4,000action. The was in the amount of andpolicy
the named insured was “Mrs. Elva Estate.” The in-Hayford
sured were described as “Onpremises follows: the one story
frame one seasonal situated on the side offamily leftdwelling,
road from West to Madison inleading Ossipee West Ossipee

N. H.”Village, Ossipee,
Bartlett testified that when the was issuedpolicy HayfordJohn

showed him a withlapsed another which hadpolicy company
insured a one frame “whilestory for summerdwelling occupied

families,or seasonal not thanpurposes, more twooccupied by
situated on the left side of the road from Westleading Ossipee
to Madison.” Bartlett also testified that he asked aboutHayford
insurance on the smaller theof two which had beenbuildings

1953,listed for sale in and was told that “didhe not have to be
that,concerned that wasit taken care of.” In neitherwith fact

the nor his mother’s estate had interestplaintiff in theany larger
17,of the two on 1961.properties May

1961,In October the smaller of the andtwo burnedproperties
a few later met Bartlettdays at theHayford premises. According
to Bartlett then toHayford’s the losstestimony agreed report
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. factthat he . . thedefendant. Bartlett testifiedto the “reported
”of the fire occurred.having

facts, the Trial Court further foundthefound foregoingHaving
evidence, O.that Edsonall the Court finds“On theas follows:

ona of insurancethat he was policyBartlett issuingthought
Mrs.ownedthe two [formerly Hay-the of properties bylarger

that a ofHayford, policyand the thoughtplaintiff,ford] John
theissued smaller the twoinsurance was on of propertiesbeing

. the. . that the inthat burned) description policy(the property
that. either the that the. . would fit of properties; property

the heir at lawwas owned as solewas burned by HayfordJohn
neither nor theElva N. but that Hayfordof Hayford, John

had theElva estate interest inN. any larger propertyHayford
was the to be. . . which Edson O. Bartlett thought property

which the defendant issued.”insured theby policy
motion, theIn its the defendant asserts that sinceofsupport

of was theTrial found that the insuranceCourt has policy
mistake, the de-rescission should beof mutual grantedproduct

v.fendant restoration of the paid. Healy,upon premium Healy
Somers,504; v. H. 38. TheH. Barber 102 N. plain-76 N.

that atiffs the hand the policyon other rely upon proposition
ain with what reason-of is to be construed accordanceinsurance

understand it tothe of the insured wouldable in positionperson
200, thatN. H. and sincemean v. 83 202),(Watson Company,

which thethe the plaintiff Hayfordpropertypolicy describes
insured, the shoulddefendantunderstood the companypolicy

be bound thatby understanding.
the understood that thetheto findings, plaintiffAccording

defendant’sof two while theinsured the smaller properties,policy
No find-was meant.that theunderstood larger propertyagent

eitheron the of whetherwas made however question partying
attachedknew reason to know of the actuallyor had meaning

other, thewhich is the real crux of matter.the theto policy by
contract,consent, a if thereinThere be mutual resultingmay

assent, even if mis­manifestation ofis a mutual and intentional
Williston, The intent1 ed. s. 20.taken. Contracts (3d Jaeger)

standards,or externalis to be objectiveof the judged byparties
v.unmanifested state of mind. McConnellrather than theirby

“. . to be de­N. H. 423. . the final82 questionLamontagne,
was, but what intent was ex­is not what the secret intentcided

conduct, v.taken as a whole. Fiskethe overt Gowing,pressed by
172,Woods,H. 431.” v. N. H.61 N. Woburn Bank 77 176.
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If neither knew or had to know that the otherreasonparty
attached a different to the then no contract re-meaning policy,

Wichelhaus, 2sulted. v. Hurl. & C. 906 (1864); KyleRaffles
356; Corbin, Contracts, 104,v. 103 Mass. ss. 599.Kavanagh,

also, Restatement, Contracts, 71;See s. Restatement (Second),
1, 13,Draft 21A. InContracts No. s. such(Tent. April 1964)

case, recover,a the not and the defendant is en-plaintiff may
titled to rescission. See Currier v. 98Insurance Company,

H.N. 366.
However, true,if the isof the found to betestimony agent

then he had no reason to know that the plaintiff’s understanding
own,hisdiffered from but the did. ofplaintiff By acceptance

tire the bewould bound the under-plaintiffpolicy, by agent’s
and the contract would relate thetostanding, larger property.

Contracts,Corbin, 104, Williston,s. 1See Contractssupra.
ed. s. 95. Since neither the nor his mother’s(3d Jaeger) plaintiff

had anestate insurable interest in that the contractproperty,
would be void and the defendant entided to rescission. 6 Couch
on 34:14;Insurance s. 4(2d) Ins.Appleman, Law & Practice

2121;s. v. America,O'Neill Queen Ins. Co. 230 Mass. 269.of
Furthermore the own conductplaintiff’s would him toestop deny
that the was meant. Seelarger property Woburn Bank v.
Woods, 172,77 N. H. 176.supra,

if it is found that the in fact madeFinally, noplaintiff repre-
as to,sentation such the cause,testified and did notagent or

of,have reason to know the agent’s misunderstanding (see
Corbin, Contracts s. but599) understood from thereasonably

theof insured indescription theproperty policy prepared by
the insured,that the smaller was theagent property plaintiff

200,recover. v.Watson 83 N. H.may SeeCompany, supra.
Gould, 134,Peerless Ins. v.Co. 103 N. H. 138.

determined,Because of the facts which remain to be the ques-
tions transferred cannot be answered as a matter of law.

Remanded.

All concurred.


