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toand hadWe that the Governor Council authorityconclude
Councilorthat was Executivethe informationobtain sought by

asthe the to the mannerand that demands of plaintiffHayes
would were unwarranted.the information bein which produced

to of the Governorfails with the resolutionIf the complyplaintiff
30, 1965, he the ofon runs riskand Council adopted April

is andsanction whichexecutive including suspension part parcel
the andand of Governorthe constitutionalof statutory powers

thethe orders ofCouncil. Consequently suspensionrestraining
Portsmouth, 183;N.are vacated. Shannon v. 54 H.plaintiff

89; Nashua,Berlin, 91 H.85 N. H. v. N.v. GoodwinLaBonte
thein this is intended to detract fromopinion339. Nothing

to counsel at orright any inquiry investigation.plaintiff’s

decree andInjunctive restraining
vacated; dismissedorders petition

Wheeler, did not sit.J.,
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Railed, brief and for the plaintiff.(by orally),James J.

forWalter D.& Hinkley orally),DonovanHinkley {Mr.
the defendant.

first the ofBlandin, counsel attacksDefendant’s rulingJ.
two officers whowhich investigatedTrial Court permittedthe
did not believe the defendantthatto theythe accident testify

thatscene after the occurrencetold them at thehe shortlywhen
testthe In this the usuallywas car.his wife jurisdictiondriving

ofto determine the evidence isadmissibility opinionapplied
. . the witness’... . “whether of theknowledgeto matterinquire

theforaid the triers in their searchin willquestion probably
288, ThisN. H. 290.v. 79 princi­truth.” Paquette Company,

v.times, beforeboth (Hardybeen reaffirmedhas manyple
227; Railroad,Merrill, Davis v.56 H. 75 N. H. andN. 467)

Carroll, 312;v. 86 N. H.since the decision. HigginsPaquette
402; Railroad,H. v.v. 86 N. CarboneGoldstein Corporation,

Shattuck,12, 234,20; v. 91 N. H. 236.89 H.N. Dowling
a line ofthe unbroken recentopinion, longFollowing Dowling

cite,decisions, seems to have con­all of which it unnecessary
there has been of thedemonstrated that noclusively narrowing

if a liberal of it. v.rule but more interpretationanything Zellers
266,Chase, H. It that105 N. 269. appears Wigmore approves

7 ss.here. Evidence (3d ed).the law as established Wigmore,
Institute,also,1924, 1926; American Law1918, see Proposed

Evidence, tljeRule 401. InCode of implementing princi­Model
the of whetherple, question the witness’preliminary opinion
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aid the in their the truthto findwould jury attemptprobably
within the discretion of the Trialrests sound Judge.indubitably

Shattuck, Chase,v.v. supra; supra.Dowling Zellers
a of theof the above rule discussionrequiresThe application

It seems two of-relevant facts disclosed the record. that theby
the came on the sceneficers who accident shortlyinvestigated

the withafter it observed situation and talkedoccurred. They
to such mat-the defendant. were men trainedThey investigate

thefrom physicalinferences factsters draw toand to relating
vehicles,vehicle, involved,the the or the marks onofposition

this thethe similar In addition toand relevant objects.ground
looks,voice, and other andtone of the the innumerablegestures

themore subtle observed the officers bore on whetherfactors by
In v.defendant was the truth at that time. Mer-telling Hardy

227, as to certain andrill, the court mental56 N. H. says
... it is toconditions: to theimpossiblephysical convey

mind of another of the truth a re-any adequate conception by
—cital of visible and because can-tangible appearances, you

case,not, the emotions, sentiments,from the nature of describe
affections,and arewhich too to admitplain of conceal-really

”ment, time,but, sameat die of . . . .incapable description
Id., 242.

sensiblethese observations were made someAlthough ninety
we that thethink nature of man asyears ago, hisexpressed by

andto receive certain hasability convey impressions undergone
no since then. This issignificant changes recognized by Wig-
more, who cites the case and atHardy quotesapprovingly

7from it. Evidence 1918,length s.Wigmore, (3d 13.ed.)) p.
ancourtsAppellate rule inapply analogous uniformly holding

that the of is for the triersquestion of fact who sawcredibility
witnesses,and heard the rather than court,for the appellate

which has the record which to formonly upon its Inopinion.
us,the situation before we believe that the Trial Court’s conclu-

sion that die of these witnessesopinion would aid the injury
the decisive issue asresolving to who was the ofoperator the

car is sustainable.clearly
A further to the evidence isobjection that it was prejudical.

However, die witnesses had theiralready given thatopinions
defendant,die wife,and not his was the operator of the car.

convictions,These were their formed at a moment when the
scene was thembefore and all their impressions of the circum-
stances and the defendant’s attitude and manner were vivid and
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him,that did not believeminds. Infresh in their saying they
were theirwitnesses in substance previ-these merely reaffirming

he, wife,that rather than his was theopinionsously expressed
en-Trial who and observed theThe presidedoperator. Justice

the denied the defendant’s motion fortire course of proceedings
mistrial, the that the wasbaseda upon ground testimony preju-

is entitled toHis conclusion weight.dicial. great McLaughlin
492,Union-Leader, H. 499. such99 N. Undoubtedlyv.

should not be en-as were here permitted ordinarilyinquiries
However, situation in itstheviewing present entirety,couraged.

thatas a matter of law thewe cannot Presidingsay Justice’s
unfair,trial was not rendered was sothat the clearlyfinding

a trial. The defendant’sas to new exceptionerroneous require
is therefore overruled.Trial Court’s conclusionto the

for ato die denial of his motionsThe defendant’s exception
itthe that conclusivelynonsuit and directed verdict on grounds

extendeddothe was not requirethatappeared plaintiff driving
herself, man in a caraThe youngconsideration. plaintiff

accident, testi-and otherbefore thewhich passed shortlythey
discussed, make acombine towill be hereinafterwhichmony

situations, theheld in suchissue. As we have repeatedlyjury
v. Rail-were the triers of fact to resolve.conflicts for Giguere

&Tel.298; v.294, Eng.Newroad, GormanH.86 N.
Co., 337, theH. The fact that plaintiffTel. 103 N. 344.

is not de-trial that she was thehad said to the operatorprior
the truth.the to determine Lampesiscisive. It is still for jury

instances279, in rareComolli, H. 284. It isv. 101 N. only
v.law.as a matter ofthat is incredible Lampesistestimony

404,N. H.Comolli, 283; v. 95Romano Company,supra,
tocase,a and the defendant’s exceptionsThis is not such407.

verdict areand directedhis for a nonsuitthe denial of motions
overruled.

theif he were plain-the defendant that drivingThe claim of
law,a matter ofastiff must be found contributorily negligent

beIt is true that a maybe sustained. passengeralso cannot
Seeof law.a matteraswith contributory negligencecharged

However, theMotors, H. 111.104 N.v. HarrisChalmers
such a determination.sufficient basis forfacts here furnish no

defendant’sthethe didThere was evidence protestplaintiffthat
to thehad done so on occasions priorand when shespeeding,

had beenaccident, bothhe had slowed down. theyAlthough
influence.was under thewas that he notthe testimonydrinking,
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matters,had been about but whenThey quarreling hefamily
wheel,to letand offered her take the she said thatstopped she

did henot do so because had become so that “I fearedangry
he strike me.”that would

was on theThe burden defendant to convince the thatjury
Mrs. wasWalker v.contributorily Chalmers Harrisnegligent.
Motors, 114. the evidenceConstruing mostsupra, favorably

do,as we areto the bound to we cannot as aplaintiff mat-say
that allter of law reasonable must have found thatpersons she

did not exercise care for her own v.any Manseau Rail-safety.
road, 7, 11.N. H.96 the defendant’sAccordingly, exception

ison this score overruled.
The hasissue also been raised that the opinions expressed

the officers that the wasby police defendant were-im­driving
It that these were ofappears menproper. inexperiencelong

automobile accidents. wereinvestigating on the sceneThey
after die occurrence. It couldshortly be found that care­they

facts,observed the relevant others,fully theincluding, among
car,the theoí onposition plaintiff’s theposition passenger’s

side, the fact that the haddefendant extricated himself from the
wreck, automobile,the to the the toand thedamage injuries

circumstances,In these weparties. cannot that the opinionsay
men,ol these trained suchby tolong experience justinvestigate

situations, could not aid the in its search for truth.jury Zellers
Chase,v. 105 H.N. 266. The defendant’s to thisexception

evidence therefore cannot prevail.
An who treated the plaintifforthopedic physician, commencing

wasa after her also over the de-about week permittedinjury,
her wereto that “consistent”fendant’s exception testify injuries

a witnessher been This was possessedwith having passenger.
and treatedfifteen hadexperiencesome many personsof years’

accidents. He was also familiar with thein automobileinjured
Thunderbird,a waswhich the of automobiletypeinterior of

trueIt is that counsel’sinvolved. hypothetical questionhere
doctor to assume that Mrs. Walker was aasked the passenger.

effect,was evidence in the case this this wasSince there to
v. 35,101 N. H. 42. Thatproper. Fitzpatrick Company,

didtlie doctor not his minute detailssupport opinion by goes
die and theto not of the evidence. Welchadmissibilityweight

Sons,v. 207,& N.Hood 104 H. 209. Counsel thefor defend-
ant could have for more hadpressed he desiredspecifics to do

fact,so. In the record discloses that he did commence such an
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unfavor-when the answersbut desisted appearedinterrogation
in the ad-that was no abuse of discretionable. thereWe hold

is over-and the defendant’s exceptionmission of this testimony,
Shattuck, H.v. 91 N. 234.ruled. Dowling

lifeevidence of the expectancy,Court admitted plaintiff’sThe
this was on thethe issue thatdefendant raises improperand the
in health forhad been manythat the poorplaintiffgrounds

there was evidence thatthe Howeverto accident.years prior
herinjuries. Unquestionablyshe had sustained permanent

consider, as thematters for the toailments were juryprevious
471,Stores, 96 H.v. N.RussellCourt properly charged.

of these life tablesWe the submission expectancybelieve475.
Stores, v.v. WatkinsRussell supra;was unexceptionable.

53, 58;Holmes, 6 EvidenceN. H. (3d ed.)93 Wigmore,
1698.s.

ato the of futurethe evidence relative cost oper-As to medical
twoation, submitted tothe operations,already havingplaintiff

asto this anwere considerthe the that theyCourt jurycharged
that theitif “probable,element of believedonly theydamage

have this thirdwouldof prudenceperson averageordinary
if didthat she notmedical evidenceThere wasoperation;”

worse.it, of future orthe likelihoodhave she faced paralysis
evidencethe to consider this onlyThe jurycharge permitting

submit tothat she wouldif found it reasonablyprobablethey
the law v.a stated correctly (Emersonthird operation, Compa-

407,112; H.108, v. 102 N.HanlonN. H. Pomeroy,87ny,
lies.and no exception408),

the doto notThe defendant’s exceptions plaintiff’s argument
theto raise substantial as none of state-questions,appear any

Thethe limits of plain-ments legitimate advocacy.go beyond
a witnesson the absence of certain available totiff’s comment

not Our well-established ruleboth also wasparties improper.
the v.absence of such. Musialis that either party may argue

McGuire, H.N. 281.96
the failure of the Court toThe defendant toexcepted charge

as “The decision as to who was thethe follows: drivingjury
to are not bound thecar is You by opinions expressedup you.

issue, and will exerciseon that ownwitnessby you yourany
in Counselwho wasindependent judgment deciding driving.”

too andthat the which was wascomplains charge given general
have the to believe that the Court wasled referringjurymight

evidence,to in his discussion of opinionmedical onlytestimony
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doctors be assince the could characterized ‘experts’“hardly
on die was We do not believe thisof whosubject driving.”

is The Court in his after thesound. tellingargument charge,
that had the benefit of which were calledopinionsjury they

evidence,” them as follows: “Consider theinstructed“opinion
them, invarious offered the butopinions by persons making

theare to consider the evidence ofmaking your findings you
evidence, in thethese as andpersons opinionmaking findings

final makeare the ones to these Youanalysis you findings.
or the in withmay accept reject expert conformitytestimony

what find be Thisto the truth. evidence should beyou opinion
used to the extent to which find it be of as­toby you you

Bear insistance. mind that an is anopinion opinion.”just
An of inexamination the entire record convinces us that all
the circumstances there was no thatreasonable theprobability

misunderstood these instructions. Further elaborationjury by
the Court have confused rather than them.might enlightened
It follows the defendant takes this Paradisnothing by exception.
v. 97 N. H. 173.Greenberg,

The of the admission of the records of the Laconiaquestion
and atHitchcock Laconia and Hanover re-Mary Hospitals

is raised the defendant. With reference to thesespectively, by
records, the order contained thepretrial following agreement
between counsel: records be used insofar as“Hospital may

”without the custodian. To all those familiarcompetent calling
state,with trial work in this it has been known thatlong

has caused so much and confusionscarcely any subject delay
or so andboth for counsel for themany problems, physicians
and administrative assistants who staff the as hashospitals,
this. The same not to soalthough quitedifficulty, perhaps

a ascrucial existed to business and otherdegree, formerly
records. It was this evil RSAto that ch. 521 wasremedy

v.passed. Co. 106 N. H.Corey 126. TheSteeplejacks Cray,
of the statuteapplicable portion reads as follows:(section 2)

act,“A event,record of an shall,condition or in so far as rele-
vant, be evidence if the custodiancompetent or other qualified
witness testifies to its and the mode of itsidentity preparation,
and if it was made business,in the course of at nearorregular

act,the time of the event, if,condition or and in the ofopinion
court, information,the the sources of method and time of prep-

”aration were such as to its admission.justify
The unmistakable here,of this as relevantpurpose legislation,
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intereststhebalance between conflictinga sensiblewas to strike
work vital to the healthin oncarryingof the medical profession

and theoccasion, lives theirand, even to the of patients,on
law was intended toThat thistruth inof litigation.discovery

asrecordsthe introduction of suchand not restrictliberalize
v.is established. Co.here Corey Steeplejackswere introduced

of businesswas to the realitiesIts “bringpurposeCray, supra.
and it “shouldthe courtroom”intoand practiceprofessional

its obvious usefulness.”tonarrowly destroynot be interpreted
871,W. 2dSeib, 132 N.v.Co. (Neb.)IndemnityTransport

135;Mich. Erickson370v. Phillips,See875. Shinabarger
Div.Co., N. Y.265 App.Ins.v. CasualtyCommercial

Laconia327. We believe that the of the hospitaladmissibility
and to thewhich was introducedrecords, ofonlyone page

testified, sub-nowhich the custodian presentsofauthenticity
thereto is over-and the defendant’s exceptionstantial question,

ruled.
Dr.records were submitted throughHospitalHitchcockMary

Walker,Russell, a attended Mrs.whophysicianStuart W.
at thethe staffwas a member ofher andtwice uponoperated

doctorwith anotherof a “team”He worked as onehospital.
the ofwith necessityThe hadher. dispensedin partiestreating

theirrecords pretrial agree­custodian of these bythecalling
testifiedand the doctorwasTheir relevance apparent,ment.

the circum­In alltheir contents.in confirmation ofat length
no errorstances, committedwe hold that the Presiding Justice

defendant.theofblanketin them over the objectionadmitting
Seib, v.v. Phillips,Co.Transport Indemnity supra; Shinabarger

supra.
The isorder

the verdict.onJudgment

All concurred.


