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Bass,Sheehan, Green and Devan&BergevinPhinney, JosephF.
Tan-F for Continentaland Cullity orally),Cullity {Mr.John

ners, Inc.

Parsons, & H.Fisher, Robert TempleMoran Temple {Mr.
Footwear,Gonic Inc.fororally),

G.McLane, Carleton, & and Peter GuentherGreene BrownGraJ,
W. A. Motorfor Transpor-Guenther orally), Stackpole{Mr.

tation, Inc.

se, filed no brief.proRoffman,Hyman

Duncan, out of interstateThese are four actions arisingJ.
4,29, of leather1959 1960December and Januaryonshipments

Footwear,$9,927.77 to Inc. byGonicworth consignedgoods
Tanners, via Motor Transportation,Continental Inc. Stackpole

$8,387.40with a verdict forthe CourtInc. Trial J.)by {Morris,
Tanners, GonicInc. in its actionfavor Continentalin of against

Inc., in the three otherFootwear, verdicts for the defendantsand
Tanners, andInc. GonicContinentalThe ofactions. exceptions

Footwear, and transferred theby PresidingInc. were reserved
.

Justice­
in additionand inThe madeCourt rulings writing,findings
andand certain for rulingsrequests findingsto denyinggranting

theThe facts fromthe appearsubmitted parties. underlyingby
following findings:

of leatherof twoare four actions out shipments“These arising
Tanners, Inc. TheContinental consigneethemade plaintiff,by

Footwear, wasInc. Each shipmentwas Goniceachof shipment
was madeThebill of first shipmentamade on lading.straight

was on31, made1959 and the second shipmenton December
to Marstons4, Each was Expressgiven1960. shipmentJanuary

defendant, Stack-Danvers, and theupMassachusetts picked byof
carrier. The firstInc. as the terminalMotor Transportation,pole

and the secondof leather ship-was bundlesninety-sevenshipment
defendant,Thebundles of leather. Hymanwasment eighteen

ofstockholderRoffman, and Treasurer andPresident principal
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Newmarket, NewofShoe tele-Royce Corporation Hampshire,
Toochan, Brothers,S. aEfim of Toochanpartner salesphoned

Tanners, Inc.,for the Continental andplaintiff, orderedagents
the one and bundleshundred fifteen of leather to be toshipped

Gonic,Footwear, Inc. in NewGonic Hampshire.
“It was in the the firstthatpre-trialagreed agreement shipment

31,of bundles December 1959 and that theninety-seven began
4,second was made 1960. It was furthershipment January

defendant,that ineach came to theagreed shipment Stackpole’s
terminal in sameRochester on the that each wasday shipped.
It was further that the first ofagreed shipment ninety-seven

Footwear,carriedbundles was then to Gonic Inc.
“It was further in the that theagreed pre-trial agreement

Tanners, 4,second left Continental Inc. 1960shipment January
Tanners,it was theand between Continentalagreed plaintiff,

defendant, Inc.,Inc. and the MotorStackpole Transportation,
that the alsosecond went to Gonic.(Paragraph 11), shipment
allIt was that both the first theby parties andagreed shipment

second was atdelivered Shoe inshipment Royce Corporation
defendant, MotorNewmarket the Stackpole Transportation,by

Inc.
evidence,“On all the the Courttheincluding pre-trial agreement,

finds that it is more than otherwise thatprobable sometime
after die bundles of leather been delivered tohadninety-seven

defendant, Footwear, Inc., Krassner,Gonic W.the Matthew
Footwear,Gonic atTreasurer of Inc. the time of the ofdelivery

leather, defendant,the to the Trans-telephoned MotorStackpole
Inc. and told its Emileon onedispatcherportation, duty,

defendant,theto leather at the Foot-pick up GonicBoulanger,
wear, Inc.’s that itand to the Shoepremises belonged Royce

Newmarket,in NewCorporation TheHampshire. ninety-seven
bundles were the defendantpicked up Stackpole’sby employee,

over at thekept terminal and then delivered to thenight Royce
Shoe Corporation.

the“Because of lack of evidence the isCourt unable to make
as to whatany to the bundles offindings happened eighteen

leather and makes its on the basis of the factsfinding agreed
to in the pre-trial agreement.”

Shoe filed aRoyce in bank-Corporation voluntary petition
25,on At theruptcy 1960. timeof theFebruary fromtransactions

arise,which these actions the defendant wasRoffman president
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that had orderedRoffman testified heShoeof Royce Corporation.
New-atbe to Shoe Corporationthe to shipped Roycegoods

wasThere the defendant’s son Arnoldwas evidence thatmarket.
cent thea and holder of 55 of stockdirector of Gonic Foot-per

12,wear, Inc., was on November 1959.which incorporated
andat Gonic had been owned operatedthe factoryPreviously

Shoe Corporation.by Royce
that toThe Trial Court found Roffman“Hyman represented

Tanners, that he wasof Continentalpresident orderingInc.][the
Footwear,Gonic Inc. andthe leather in for requestedquestion

Footwear, .it Gonic Inc. . . to havethat be to intendingshipped
use it.”Shoe obtain of it andCorporation possessionRoyce

that the Roffman “furnished theThe also found defendantCourt
his oldfunds for Arnold’s interest in Gonictwenty-one year [son]

Footwear, at its formation and when Arnold’s stock soldInc. was
an asset of thethe became Shoeproceeds Royce Corporation

estate.”bankruptcy
Footwear, contends that the verdictThe defendant Gonic Inc.
aside, to theit be set and that any liability ship-shouldagainst

Tanners, the terminal carri-Inc. is the ofContinental liabilityper,
er, Motor Inc. This argument proceedsStackpole Transportation,

that “theGonic tolddiat Stackpolethe assumptionuponlargely
“didtheirs,” and notto delivery,refused acceptwas notleather

Shoebe delivered to Corporation.”leather Roycethedirect that
however, It found “thatCourt, otherwise.foundTrialThe

at, anddelivered placedwasbundle physicallythe 97 shipment
Footwear, Inc.”; “a forof, that receiptGonictire controlunder

authorized repre-awas dulysigned bythe 97 bundle shipment
Footwear,Footwear, Inc.”; and that “Gonicsentative of Gonic

CourtTheof die bundle97 shipment.”Inc. accepted delivery
and dischargedthis “constituted deliverydien ruled that legal

Inc. arisingW. A. Transportation,of Stackpolethe obligations
thebill of issued for leather.”out of the lading

and direction”“at thefound that requestfurtherThe Court
Footwear, bundle“the 97 shipmentInc.an of Gonicofficerof

. Shoe Corporation”.to the Roycetransported.was [thereafter]
GonicNewmarket, not “thatcarrier was advisedin and that the

or thatFootwear, had not ordered the 97 bundle shipment,Inc.
it, had noit rightto and for or thatit did not intend accept pay

of the leather.”to direct the disposition
Footwear, Inc. “inruled that Gonic directingThe Court [the
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de-97 bundle to Shoe Corporation, negligentlyRoyceshipment]
the its and that receiptingof byprived consignor property”;

to Shoeand then delivery Roycedirectingthefor shipment
Footwear, dominion overexercised suchInc.GonicCorporation,

it liable to Continentalas to maketheand control over goods
Tanners, Inc.

testified thatRochester office thein the carrier’sThe dispatcher
of thehim after delivery goodstelephonedGonic managergeneral

leather and said it went“to theasked him pick upandto Gonic
driverthe truck whoSimilarlyin Newmarket.”to ShoeRoyce

from Gonic to the terminalleather back Stackpolecarried the
atand receiver the Gonic who hadthat the planttestified shipper

bundles, “said it went to Newmar-for the 97receiptedpreviously
theirs,”Asked if “didn’t it wasn’tShoe.” theyket to sayRoyce

noanswered: didn’t suchthis witness say thing.”“They
the Court’s thewas evidence to warrantSince there findings,

Footwear, Inc. which rest a differentof Gonic uponarguments
beview of the facts cannot accepted.

that of the GonicThe Court ruled acceptance goods bycorrectly
Footwear, . . . . . .the ofInc. obligations Stackpole“discharged

under the bill of issued for that leather.” Sincearising lading
interstate,was and liabilities of thethe the partiesshipment rights

federal law. & Tex. v.are controlled Cincinnati Pac.by Ry.
319;Rankin, H.241 U. S. v. 96 N.Akerly Express Agency,

in396. Section 89 of the Bills of Act asprovides partLading
follows: “s. 89. when A carrier is . . .Delivery; justified. justified
in to one —. . . The namedwho isdelivering goods (b) consignee

’’49 U.S.C.A.,ain bill for the .... s. 89. Uponstraight goods
Footwear, Inc.,of the Gonicacceptance delivery by consignee,

the of Motor Inc. ceased. Re­liability Stackpole Transportation,
Co.,& v.Distrib. Co. Missouri R.Carloadingpublic Pacific

381,F. 2d302 386 Cir. Atlantic Line R.R.Coast(8th 1962);
Roe, 762,v. Fla. theCo. 91 765. movement ofSubsequent goods

at afterGonic’s of theby Stackpole request acceptance goods by
toGonic would rise no on the ofliability part Stackpolegive

Co.,&to Continental. v. & H.R.R.Co. N.Y.C.Anthony Jones
21,Y. See &223 N. 26. v. Wells Co.Hayes Fargo Express

—­229; Carter v.Louis Ct. of 206 S.W. St. Louis­(St. App., Mo.),
Co.,SF 179 Ark. 865.Ry

ruled,The Court that the of theadditionally, transportation
to Shoe at the of Gonic alsoRoyce Corporation requestgoods
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andwould have delivery discharged Stackpole’sconstituted legal
hadtire to Gonicbill of if deliveryunder the lading,obligations

Bank v. ElSee Pasobeen Nationalnot completed. Cityalready
Co.,695, 699; R.R.R.R., v. Mich. CentralU. S. Dobbin262

that to Gonic to522. Since the operated56 Mich. ruling delivery
sustained,isto thethe from shippercarrier liabilitydischarge
additionalto theseit to theis pass upon exceptionsunnecessary

rulings.
Footwear, to theInc. that title-behalf of GonicIt is onargued

wasthe order for thedid not to it because goodspassgoods
However, issueit. thishave been authorizednot shown to by

Tanners, Inc. tois of the of Continentalnot conclusive right
recover, toit was found that Roycesince by directing delivery

Continentalin whichShoe Gonic converted goodsCorporation,
504;Stone, N. H.a v. 78 Largyhad superior right. Jones

Co.,Morrison, Line R. R.N. H. 270. See Atlantic Coastv. 88
762,Roe,v. 91 Fla. 765.supra,

$8,387.40 the 97 bundles ofsum of forThe in dieverdict
sustained, the ex-29, is and1959leather on Decembershipped

Footwear, areInc. overruled.of Gonicceptions
Tanners, GonicInc. its actionsContinental by againstsought

Inc. to alsoFootwear, Inc. and Motor Transportation,Stackpole
4, 1960.the 18 bundles onthe value of Januaryrecover shipped

that it made its with to thisrespectstatedTrial Court finding.The
inthe basis of facts to theon agreed pretrialshipment agreement.

was that the were onThis shipped Januarygoodsagreement
4, 1960, “went thedrat were tothey “picked up by Stackpole,”

in and “wound andTerminal Rochester” upStackpole [were]
at Shoe in Newmarket.” the defendantdelivered Royce Although

hedid not to the latter on statedRoffman provision pretrial,agree
did it.at trial that he notthe dispute

Tanners, moved forverdicts, Inc.ContinentaltheFollowing
$1,540.37 thein ofa in its favor the amountverdict representing

leather, that the Courtof outvalue of the 18 bundles pointing
the leath-that the ofits for deliveryhad requests findingsgranted

was to Continentalwithout noticeer to Shoe CorporationRoyce
This was deniedauthorization. motion subjectand without its

law, was error.In our view of the diisto die exception.plaintiff’s
makeserved totheThe facts established by pretrial agreement

In the absence ofa case of anyout misdelivery.prima facie
the or ofof theof 18 bundles by consigneeacceptancefinding
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in with instructions,accordanceany thedelivery consignee’s
establishedfactsagreed the carrier to a notdelivery by person

U.S.C.A.,entitled 49 90. thatthereto. s. It follows the verdict
Tanners,for the defendant in Inc.the action Continentalby

aside,Motor must beInc. setStackpole Transportation,against
and the case remanded for of a for theverdictentry plaintiff
in that case for the value of the 18 bundle shipment.

It follows that the verdict for Roffman in the action Stack-by
him shouldpole also be setagainst aside. The Trial Court

found and ruled that Roffman ordered leather inthe the name
Gonic,of Shoe to obtainintending Royce Corporation possession

it,and use of and that he in the conversion of theparticipated
leather Shoe ARoyce for aby Corporation. thatrequest ruling
Roffman was liable to in anStackpole amount to lia-itsequal

to Continental was deniedbility “since is found not toStackpole
be liable.”

In view of the reached,conclusions hereinbefore the ruling
aside,this is setrequest and thedenying case is remanded for

the aof verdictentry for the inplaintiff the action of Stackpole
Motor Inc. inTransportation, Roffman the sameagainst amount
as the verdict to be entered in the action Continentalby against
Stackpole.

Tanners,In Continental Inc. v. Gonic
Footwear, Inc., and MotorStackpole

Footwear,v.Inc. GonicTransportation,
Inc.: on the verdicts.Judgment

Tanners,In Continental Inc. v. Stackpole
Motor andInc.Transportation, Stackpole
Motor Inc. v.Transportation, Roffman:

aside;Verdictsset remanded.

All concurred.


