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Smith, At-and Peter W.GeneralAttorneyWilliam Maynard,
the State.forSmith orally),torney {Mr.

theforBell, & orally),R.Bell Shortlidge Shortlidge,{Mr. Jr.J.
defendant.

case isin thisto be decidedKenison, C. The questionJ.
thewithinis a loaded pistoltearwhether a loaded pencilgas

with theisThe defendant chargedRSA ch. 159.ofmeaning
“Carryingas follows:readsRSA 159:4 whichviolation of

re-ora pistolshall loadedNo carrylicense. personwithout
inexcepthisupon person,or concealedin vehiclevolver any

business, there-a licensewithoutoforhis house placedwelling
shallor revolverloadedA pistolas hereinafter provided.fore

cham-a cylinder,with magazine,or revolverinclude any pistol
vio-Whoevercartridges.there are loadedin whichber or clip

thanfined not moreshall beof sectionthislates the provisions
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dollars, one orthanone or not more year,hundred imprisoned
as follows:is definedboth.” A as used in this statutepistol

revolver, herein, fire-meansor as any“Definition. Pistol used
It does notinarm with barrel less than twelve inches length.

” RSA 159:1.include oí use.antique weapons incapable
The tear is thanless six inches in and ingas pencil length

aresembles fountain aappearance and has on it similarpen clip
to the of a or fountain At the theclip time tearpencil pen. gas

takenwas from the defendantpencil it was loaded with a tear
shell and Aconcealed hisgas search of hisupon person. person

shells,and his vehicle revealed no orcartridges ammunition
other thethan tear shell. The defendant had nogas license to

a or firearm. Ancarry witness for thepistol expert State testified
to an hethat made with the tearexperiment gas pencil. By using
and a steel orinserting chamber headapter was ableauxiliary
to fire a .410 standard shell or a 45 auto rimgauge shotgun
revolver from the tear Thecartridge gas witnesspencil. expert
stated that in his the tear aopinion was andgas pistolpencil
a firearm but thatconceded it was anot firearm as defined in
the U.S.C.A.,National Firearms Act. 26 s. et5841 Theseq.
witness was in doubt whether a shell or a couldshotgun cartridge
be fired from the tear withoutgas pencil the barrelrupturing
unless a steel or chamber wasadapter auxiliary used as he did
in his experiment.

The mere fact that this tear aresembles fountaingas pencil
and doespen not look like a has littlepistol in de-significance

Anderson,its 586,v.character.termining 236 Div.People App.
329;260 Butler,N.Y.S. 399;Commonwealth v. 189 Pa. Super.

Laboratories,v. Inc.,Federal 335 Pa. In145. UnitedScurfield
Decker,States v. F. 2d292 89 Cir. it heldwas that(6th 1961),

a tear of a shell agas gun was firearmcapable firing shotgun
within of Act, U.S.C.A.,the the National Firearms 26meaning

5841, However,ss. 5851. in that case with the tearexperiments
showed itthat could fire agas gun .410 shellshotgungauge

without the barrel or structuralrupturing causing any damages
thereto. that theIn case court made the com-following pertinent
ments at 90: “The in was a tearpage weapon question gas gun.
The difference between this and the conventional teargun gas
pencil is that the ofcontainerfires a smallerpencil muchusually

” “It wasgas. also stated that . . a only. tear capablegas gun
of tear a firearm.”would not asdischarging gas be considered

475,United States v. Cir.F. 478 1965).344 2dFogarty, (6thCf.



338

the State failed toin the case provethe evidence presentOn
on defendant be usedthe found the couldthat tear gas pencil

thanfor otherwith alteration or adaptation any purposeexcept
This is a loaded or firearmof tear not pistolthe discharge gas.

159:1, 4. States v.RSA See Unitedwithin the ofmeaning
Decker, supra.

ch. in this case wasstatute passedThe 159)(RSAcontrolling
.1923, the of the Uni-c. topriorin 1923 118), passage(Laws

Act,Pistol both of whichAct and the Uniformform Firearms
defendantdeclared obsolete. Theorhave now been superseded

a 585:withis not dangerous weapon (RSAcharged carrying
is awhether a26, danger-and the tearquestion gas pencil27)

4;Va.W.115v.is us. Bates Taylor,ous not beforeweapon
Annot. 92 A.L.R. 1098.

attached the fact that statesSome be to manymaysignificance
the use of tearhave or gunsspecifically regulated prohibited gas

in state.has not done this Fur-or tear but this beenpencilsgas
to,159:1, its defini-thermore, 4 was not intended andRSA by

a loaded tearthe of penciltion does not prohibit possession gas
with acase. in other statesof the involved in this Statutestype

of firearms are not forauthoritymore definitioncomprehensive
Houseunder RSA ch. 159. See Mass.tear pencilsgasincluding

3075, of onof the Public SafetyNo.Report Report Department
Sale,the theits and of Laws toStudy PertainingInvestigation

Rental, theand Use of Firearms and Posses-CarryingLeasing,
sion, and of dated Novemberuse Dangerous Weapons,Carrying

A.L.I., Code, secs,26, also,1956, See Penal 5.0616. Modelp.
13,and 66-81 Draft No.5.07 and 1961).comments,/)/). (Tent.

motion to dismiss should beDefendant’s granted.

Remanded.

All concurred.


