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as were bothStiles, of Carrollan inhabitant county,Frederick
since RSA 507:9contend requiresThe defendantsdefendants.

one ofthe where “somebe in countythat the action brought
resides,” inno suit Rockingham county.them lay

affidavits, at theno but hearingfiled allegedThe plaintiffs
aStiles wasthe Lawrence properplaintiffcouldthat they prove

coun-could be inaction brought Rockinghamand that theparty
9, defendants claim under SuperiorTheunder section supra.ty

ina of lawCourt erred as matterthat the Trial47Court Rule
defendants’and thethe plaintiffs’ allegations denyingconsidering

plea.
Court has broadhere that the SuperiorIt is well established

and thatto waive own ruleswhether itsto determinediscretion
of discretion. Hallfor abuseexceptits is not reviewableaction

Brennan,8;6, v.H.91 N. Timminsv. Insurance Company,
us, as awe cannot saythe record beforeH. 459. Upon103 N.

It followsabuse of discretion.that there was anymatter of law
the the motionto Court’s ondefendants’ exception rulingthat the

cannot prevail.
order isThe

overruled.Exceptions

All concurred.
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Donovan,Daniel E. Jr., andsolicitor briefcity (by orally),
for die of Concord.city

(hiinlL. Wilder brief and(by for Hazel White.orally),

Duncan, Stimulated federalby enactments and a desire toJ.
avoid the more drastic of “slumprocedures clearance” and

renewal,”“urban municipal codes have beenhousing widely
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rehabilitation.in recent toyears promote neighborhoodadopted
801,Codes,” Harv. L. Rev.of 78See “Enforcement Housing

1959, an actIn New adopted enabling803-804. Hampshire
codesto enact housing pre-which authorized municipalities
tire use orandminimum standards forbiddinghousingscribing

1959,Lawsunfit for human habitation.of dwellingsoccupancy
Concord293, RSA In 1961 the ofnow ch. 48-A cityc. (supp).

19, 1961.a code effectiveadopted housing June
thedefendants White propertiesIn 1959 acquiredtheJune

actions, multi-unitof twoinvolved in these dwellingsconsisting
Avenue, which continuedand 9-11 Curticesituated at 5-7 they

1, 1963,Sometime toto rent as low-cost prior Julyhousing.
vacated,were in evictionthe proceedingspart throughbuildings

thatafter notice the inspector theyinstituted city buildingby
defendant, Hazel Whiteunfit for habitation. Thewere considered

tenant, herasto own the jointcontinues properties surviving
White,husband, deceased.C. havingJohn

the10, notified1962 dieOn plaintiff building inspectorMay
mail, madeWhites, that as a result of an inspectionordinaryby

16, 1962, unfit forhe “deemed bothhim on buildingsAprilby
morals,health, safetydiehuman tohabitation dangerous[and]

The letter concludedwelfare of theirand occupants.”general
the whicha of sections of codewith specification twenty-three

the order:to violated. It contained followingwere found be
in“You, therefore, these buildingsare ordered to repairhereby
ofexist in violationa manner that willsuch nothey longer

“Failure tothe terms of the Code.” It further specified:Housing
of thisfrom the datecorrect these violations within 60 days

and theorder will to vacateresult in the occupantsordering
code.”terms of thedemolished as diebuildings provided by.

in an orderThe of the seekspetition inspector partbuilding
. .the . . . . requiringthat defendants “conform to the order

thatademolition of die The defendants seek rulingdwellings.”
and in conformitynotthe “is unconstitutionalcodehousing

dieofaction48-A, RSA,”with . . . that theandChapter
theirofthemhaveand theinspector deprivedbuilding city

without due law.ofproperty process
and constitu-that thebrief states “validityThe defendant’s

the Newof Statute as enacted Hampshirethe bytionality
here,” and tíiat itinin 1959 ... is not questionLegislature

is “a validthis case that the statuteofassumed foris purposes
constitutional.”thereforeanddie power,of policeexercise
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in oral defendant’s counselAlthough argument expressed
statements,these neither he nor theconcerningmisgivings city

to utilize the for thesaw fit afforded the courtopportunity by
issue.of memoranda the Our -decision isuponfiling accordingly

transferred,to the andconfined questions presented by pleadings
to the of the ordinancepertaining validity only.

theIn our of the ordinancejudgment procedural provisions
becannot construed to fall within the ofgrantlegislative

S. of the14 ordinance “Whenever theauthority. (1) provides:
of determines that there are reasonableInspector Buildings

to that there has abelieve been violation ofgrounds any
ordinance, he ...of this shall notice to theprovision give

or . ...” S. 14thereforresponsibleperson persons (3) pro-
a notice thevides that such “shallby building inspector

an if a abecome order written forpetitionautomatically hearing
is filed with the Board of 10not withinAppealsHousing days

S.after is served.” 14 ansuch notice for(5) provides appeal
to the and board of aldermen ownermayor any aggrievedby

an order Boardof the of“by madeAppealsHousing pursuant
to Subsection of Section 14.” Such an order is(3) entered only
in the event that the owner has a before thatsought hearing
board. S. 14 In the instant case no before(2). thehearing

board of washousing appeals or held.sought
In thecontrast to of ordinance,the Concordprovisions the

act athatenabling ordinance shallprovides behousing
administered a which “shall aby “public be board”agency,”
of IV;RSA 48-A:lspecified membership. 3 I. It thatspecifies
a code “shall”municipal include awhichprovisions by hearing
before the held, notice,shall be after“public agency” specified

v.(see Michaud 159 Me. before order forBangor, 491) any
or demolition isrepair entered the or board. S. 3by agency

II, AIII. subsequent to the and boardappeal ofmayor
aldermen is for 3provided and in the(5. event ofIV); noncom-

is made apliance, provision for de before thehearing novo
Court at whichSuperior evidencepertinent the“concerning

fitness of the for human habitation” shall bedwelling heard.
S. 4. as the out, theAlthough, city points statute thatprovides
an ordinance authorize the“may ... topublic agency delegate

itsof functions under suchany ...”ordinance the Concord
ordinance contains no such authorization.

We therefore conclude that the isordinance indefective failing
to forprovide the before the boardmandatory hearing housing
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to permit entryand inwhich the statute purportingrequires,
demolition, the of build­an order for or by inspectorof repair

areThese deficiencies sufficientlyrather than the board.byings
these defendants.to thematerial invalidate againstproceedings
. . . would obvi­of state“The framework and system government

were free toifbe and undermined municipalitiesattackedously
. .. ‘In thefor their localized areasenact unpermitted legislation

inconsistentmust be notnature of suchthings, legislation[local] ’ 279,N. H.v. 30. . . .with the laws of the state State Noyes,
347,Paille, H.State 90 N. 349.v.293.”

thedemolition offorno orderfar disclosesSo as the record
theThe ofletter buildingentered.has beendefendant’s buildings

“re-their10, to ordermerelyof 1962 purportedMayinspector
violationsto thefailure correctIt stated that upon specifiedpair.”

demol-andan “to vacate the buildingswithin ordersixty days,
theresult,”ished,” entrystatement which contemplated“will a

toclaimThe defendant’sat a future time.a further orderof
thusthe isher citya of byfor property“taking”compensation

the record before us.inwithout support
code, thetherule that ConcordWe housing including

in first14 and referred to thesectionof (1) (3)provisions
transferred, with RSAis for want ofinvalid compliancequestion

ch. 48-A (supp).
does violatethe ordinanceFor reasons indicatedpreviously

the the second questionthe statute in particulars specified by
transferred.

-in view ofThe third transferred no answerquestion requires
these conclusions.

Remanded.

All concurred.


