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Annot.467; v.94 N. H. Hadley McLaughlin, supra;Schrafft,
1199,A.L.R. 2d 1213.29

isThe order

overruled; remanded.Exceptions

!All concurred.

Carroll,
No. 5328.

HarryRaymond H.v. MacCormac.A. Weeks

4, 1965.Argued May

30,Decided 1965.June

theB. Smart for plaintiff.Preston

defendant.theand forbrief orally),Railed (byJ.James

Duncan, facts theThe fromsufficiently appear findingsJ.
Court, were as follows:whichthe Trialofand rulings

Wakefield, whichinland situatecertainowns“The plaintiff
1932, northerlyis boundedin and whichtide tohe acquired

landandRoad, is awhich public highway,the Actonby Ridge
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others, Road,of Oldthe Dearborn awesterly by public highway,
Lake,Great East andthe the Newsoutherly by easterly by Hamp-

line,shire-Maine state therefrom certain lots which haveexcepting
been conveyed.

“The in hereinafter referred to asroadway thequestion, camp
road, Road,runs from the Old Dearborn theeasterly through

line,above described to the state a distance of aboutproperty,
and575' and is to 200' ofapproximately parallel northerly

the shore line. The whichlots have been lie on bothconveyed
road;sides thisof the still owns least one lot on eachplaintiff at

side. There are a ofnumber this road.cottages along
“The defendant owns at aleast interest in land insituatepart

Acton, Maine, which is bounded Actonthenortherly by Ridge
others,Road and land of the above mentioned statewesterly by

line, which, above,as stated bound,is the plaintiff’s easterly
Great Eastthe Lake andsoutherly by land of others.easterly by

The 1918,defendant’s mother title thisto inacquired property
and there what,was no evidence as to if interestalthough any,

has,the defendant now it does thefromappear plaintiff’s petition
and andrequests, the defendant’s and hisrequestsargument,
counsel’s at the that the are inrepresentations partieshearing,

that the defendant at aowns leastagreement interest.part
“The defendant and his and inviteesfamily have been using

the road for a numbercamp of to theyears from Old Dear-go
born Road into Maine to a of the defendant’spart property
which is on 5,the shore and is On 1963undeveloped. August
the notified the defendant to hisplaintiff discontinue use of this
road; the theblocked road near the statesubsequently plaintiff

occasions,line several and onon each occasion the defendant
removed the obstruction and continued to use the road.

“The claims that the theplaintiff defendant’s use of roadcamp
was and that he had no to use it after thepermissive, per-right

wasmission withdrawn on 5th. The defendant claimsAugust
that ishe entitled to use the toroad to hiscamp get property,
or to cross the at some other location forplaintiff’s property
that purpose.

“The the inroad 1934. Forplaintiff opened up camp many
thereto, there was a road across the nowyears prior property

owned the which branched off thefrom Old Dear-by plaintiff,
born Road at a of wherelocation the wasnortherly roadcamp
later in a direction a lo-proceeded toopened up, southeasterly

on the statecation line where endapproximately the easterly
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located, and wentwas then ontothe road subsequentlyof camp
This road went dif-the defendant’s overis now property.what

road, at or near the statethe camp exceptland than doesferent
it was referred to at theline. For identification purposes, hearing

road, since, wasthe roadto whenprior campthe Combieas
served, a ownedin one Combieit part, camp byup,opened

loi, is nowfrom whatwas on the shore conveyedwhich located
line. There has beenthat abuts the statethe plaintiff’s property,
line.this to the stateother road acrossno property

the tohis used Combie road“The defendant and parents get
In1934. thatfor toyearstheir shore many priorto property

thereto, athe upa two plowedor or prior plaintiffyearyear,
as of a androad useof the Combie for part pasture,section

a Thereafter this road was nohas since been field.sectionthat
Old Dearborn road to the defendant’sfrom theused tolonger go

trees.of it with brush andand other sections grew upproperty,
Road, thea of the Combiethe sectionupAfter plaintiff plowed

defendant, used theand their inviteesthedefendant’s parents,
defend-now owned thethe shore byroad to to propertycamp get

time. Theto theant, presentto do soand he has continued
defendant, havethe and their inviteesdefendant’s goneparents,

itto use for recreationalto that shore purposes.property
road,a and not awas wood public“The Combie road private

been, ais,the road and hasLikewise camp alwayshighway.
road, aand not public highway.private

defendant and hisuse of the Combie road the prede-“The by
Likewise,adverse,an use.and notwas a permissive,cessors
and notroad them has beenthe of the by permissiveuse camp

1963, defendant’s use becameadverse, when theuntil August,
everdefendant nor his acquiredadverse. Neither the predecessors

over tire Combie road or theof adverse usesa byright way
road.camp

“Further, ever ac-the defendant nor hisneither predecessors
dieover grantof plaintiff’s property byquired any right way

oror express implied.”agreement,
relates hiscontention of the defendant to exceptionThe principal

diat die of the Combie roadthe and “use byto rulingfinding
and notwas athe and his permissive,defendant predecessors

adverse, that the Combie roaduse.” The defendant testifiedan
to to Maineand the prop-was used “continually exclusively” get

however, ofwas no evidence useto 1934. Therefrom 1910erty
Clark, immediate inwas the predecessordie road whoof by
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MacCormacs,the and nottitle of the was acquired byproperty
9,untilthe MacCormacs December 1918.

ever theirThe defendant testified that no one rightquestioned
“the Road Road” to toto use Dearborn and the Combie get

that for themtheir and no one ever gave permissionproperty,
Road,” was ato use “the Dearborn which the Court found public

thefrom the to shoreWakefield-Acton highwayhighway running
Road,useof East Lake. The of the Combie to which theGreat

testified,defendant was to lake beachto the “for purposes”get
all” “usedsummer, thein the and he stated “that’s they Combie
downRoad for was to down to the beach there.”go

was the defendant’s father hadThe thatplaintiff’s testimony
line, “used inowned the land state that he to theacross the go

for don’t know howCombie’s folks did a little while—Iway
“he . . .and that used of withthatlong” actually way per-right

”mission. It that theappeared father andplaintiff’s uncle had
the Newacquired in 1921Hampshire and that theproperty

first of five lots the lake soldby was to Combie in the same
There was thatyear. evidence Combie also used the road in

to hisquestion reach Thecamp. testified that whenplaintiff he
1934,closed theoff Combie inroad to asuse it aofpart pas-

ture, the defendant “came to me . . . and wanted to abuy right
of over ... theway ofproposed right way camp[the road]
and I told him I didn’t care to sell but the MacCormac family
would never be barred as as went alllong everything right.”

We are satisfied that the record aas whole warrants the Trial
Court’s and that thefinding defendant hadruling no ofright

adverse user overway either the roadby Combie or the camp
road. The use made could be found to have beenproperly per­
missive, as was Combie’s use of the Combie road. The evidence
did not a that thecompel use made of thisfinding road theby
defendant and his was eitherpredecessors adverse or for the

ofprescriptive period twenty v.years. Goodwin Johnston, 105
294;N. H. Novak,v. 140,Ucietowski 102 N. H. 145. See Jean

Arsenault,v. 72;N. H. Goodnow,85 v.Wilson 98 N. H. 110.
Termination of the use could be found to have resulted from
assertion of a theparamount right Seeby plaintiff. Salminen
v. 219,83 H.Jacobson, N. 220.

The defendant’s further thatargument the will be un-plaintiff
enriched thejustly relief is basedby granted theupon premise

that the defendant arelinquished ofright way by prescription
when he ceased useto the Combie inRoad 1934. This contention,
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tolimitedshould bethat the injunctionand his final argument
“his rights” beyondof of prescriptiveany enlargementprohibition

recordtheare no basis inaffordeduse “residentialfor purposes,”
that he no prescrip-the and acquiredin view of rulingsfindings

tive rights.
iserror, and the ordernothe record disclosesOur review of

overruled.Exceptions

All concurred.
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