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Hillsborough,
No. 5352.

P. & a. v. State.WheltonJoseph

1, 1965.Argued June

30, 1965.Decided June

theforF. orally),Charles Keeley& WheltonKeeley {Mr.
plaintiffs.

Peterand R.General Shapiro,AttorneyWilliam Maynard,
the defend-forGeneral orally),ShapiroAssistant Attorney {Mr.

ant.

athe decision offromanWheeler, case isThis appealJ.
of RSA 233:17.under thecommission provisionshighway layout

a2, eminentthe State took portionOn October 1964 by domain
$1,000A tender ofin Nashua.locatedof the propertyplaintiffs’

to therefused and the appealedmade which was plaintiffswas
Court.Superior

assessed thebethat the byThe requested damagesplaintiffs
answer to the appeal petitionThe State in its plaintiffs’Court.

thatthe contentionthereinall the exceptadmitted allegations
and re-unfairthe wasamount awarded for grosslythe taking

be assessed thethat by jury.damagesquested
the Courtbe assessed byThe motion that damagesplaintiffs’

and transferredreservedand their werewas denied exceptions
by Griffith, J.

anfor appealThe statute 233:17) providingpertinent (RSA
a com-the decision of layouta landowner by“aggrieved”by

land or otherin owner of propertymission “Anypart:provides
isand whothe sum tenderednot ofwho has accepted payment

assessmentin thethe of the commissiondecisionbyaggrieved
thecourt forto thetherefrom superiorof may appealdamages
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in land ... is . . . and the court shallwhich such situatecounty
theassess the or the court withoutby jury, by jury,damages

award theand costs to prevailing party.”
in this that was no abso­It was held thereearly jurisdiction

in andlute to trial eminent domainright by jury proceedings
I,was Pt. 20th of N. H. Constitution.none conferred Art.by

Co., 134,35 N. H. 143Petition RoadWashington (1857).of Mt.
the here is that au-The contention of theplaintiffs statutory

at the time of the the State nothority existing taking granted
to trial but that the landowner wasby jury onlyright aggrieved

1954,such a Laws 1:3 RSAnow 233:17.given right by
thatThe defendant concedes at common law there was no right

to trial in eminent domain cases and none was conferredby jury
I,Pt. Art. 20th of our itConstitution. However contendsby rightly

that and dictate that where the ofpublicjudicial policy right
trial is bedoes exist the bilateral and invokedby jury right may

In fit undereither 1954 the saw certainby party. Legislature
circumstances' in cases to the State “. . . theland-taking permit

issame of and determination of award asappeal juryright
1954, 1:1herein for owners.” Lawsprovided aggrieved (now

RSA We do not read into the statute233:18). (RSA 233:17) any-
which denies the State the to trial in the case ofthing right jury

In thethe owner. denial of theappeal motion thatby plaintiffs’
be assessed the Court we nosee error.damages by

The order therefore is

overruled.Exceptions

All concurred.


