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andforwarddid itRather carryRSA implication.502:24 by
by Youngto these provisionsthe interpretation givenreconfirm

Melanson,v. supra.
if otheranyimplicationnot favor repeal bydoesThe law
Gosselin, 94v.it. Gauthieravoidmayreasonable construction

must, beruleof theforoccasion employment“TheN. H. 496.
” Railroad, H.N.89v. Wiltonforce.­ Stateof convincingevidence

exists here.evidence59, No such61. compelling

overruled;Exceptions
the plaintiffs.judgment for

All concurred.
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Hall, Zellers, &Morse Atlee F.Gallagher orally),{Mr. <e//er.v
for the plaintiff.

&Sanders Frederic K. forUpton, Upton Upton orally),{Mr.
the defendants.

Blandin, outline,In broad the fundamental issue beforeJ.
us is whether the record of thethe order and reportsupports
Public Utilities Commission the forgranting plaintiff’s petition
condemnation of certain lands of the defendants. The disputed
order the for agranted plaintiff’s ofpetition fromright way
the substation south of North atcompany’s RedstoneConway

to a substation to beVillage proposed erected in the village
Glen, Bartlett,of in the town of miles fartherapproximately eight

north. The of us,is notquestion before that matterdamages
been transferred to thehaving Court RSAunder 541:21Superior

and RSA 371:10.
The defendants’ brief,asposition, stated in their is: “The(1)

order of the commission ... is unlawful and unrea-clearly
sonable because there is no for thenecessity transmissionlocating
line on the defendants’ andproperty” “because it takes(2) from
the defendants a amount of than isgreater property forrequired
the transmission line.” These are to bequestions determined in

541:13,of RSA asthe which reads follows:light
the the burden of shall be“Upon hearing proof theupon

set asideto order orparty seeking any decision of the com-
mission to show that the same is unreasonable orclearly
unlawful, and all of the commission allfindings upon questions
of fact before it should be deemedproperly to be prima facie

reasonable;lawful and and the order or decision fromappealed
shall not be set aside or law,vacated for errors ofexcept unless

satisfied,the court is a clear of theby preponderance evidence
it,before that such order is or unreasonable.”unjust
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isthat itit should be notedAt the threshold of the inquiry,
33,000-voltthe transmissiondefendants thattheseundisputed by

meetis toline desires to construct necessarywhich the plaintiff
asservice to the pre-“the reasonable of public”requirements

demandfact that theRSA This is due to thescribed 371:1.by
and increasingfor in the area is constantlyrapidlyelectricity

itsand that the line has reached capacity.present
wasthat itfirst contentionIn to the defendants’regard

detailwe need notof theirto take propertyanyunnecessary
lastedin which manythe evidence elicitedvoluminous hearings

takenthe wereseveral views ofand which localitydays during
testi­introducedIn thethe Commission. plaintiffsummary,by

fourthat a after some years’as result a andofmony survey
theconsideration, were includingsix routes analyzed,possible

this isclaimthe defendants.alternative one Theyproposed by
which wasthe grantedto the one requested by plaintiffsuperior

thechosen byin the Commission. The route finallysubstance by
that itevidenceon the basis ofwasplaintiff company picked

ofthe continuitybest met vital from standpointrequirements
andservice, in constructiontheof to public, economysafety

interest.maintenance, with theand was the most consistent public
A “after about fourthe testified that yearswitness for company

Theroute.”the feasiblearound this seems to be onlylooking
theofCommission, suchwhich could or portionsaccept reject

v. Devel­as it desired Service Co.(Publictestimony Tenneriffe
find the decisiveCo., H. could104 N. 339), followingopment

facts:
laid outroute was to ofThe chosen Northpass easterly

and traversed land of thecompletely undevelopedConway
There was no construction on thisdefendants. noproperty,

moved, trees,and with the clearedto be of aswaybuildings
the Commission would itthe easement by permit,granted ap-

of service and to thethat wouldcontinuity safety publicpeared
The cost of theassured. ofbe well purchasing necessary rights

and maintenance of the line would beand of constructionway
the defendants. Thethe routethan on proposed bylower danger

wires,trees on the anlife andto property by falling important
consideration, thatbe reduced from which would existwould

to be thedefendants’ adopted.were the proposal Finally, damage
area,theof which while notthe scenic beauty Conwayto

nevertheless to consideredis be. thedeterminative (Opinion of
268, ifwould be less than the defendants’N.H.103 270),Justices,
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sure,alternative route were To therechosen. be was contrary
value,as it is well knownwheretestimony, especially regards

often,that be asas numerous as the stars andopinions may
case, However,in this almost weas far haveapart. repeatedly

held that these conflicts were for the Commission itself to resolve.
Common,Fire District v. Water N. H.Plymouth Pollution 103

169, 173; 294,v. 105 N.Goodwin H. 296.Johnson,
To the burden which assumed ofuphold they demonstrating

“a clear of the thatevidence” the Commis-by preponderance
sion’s areorders or andunreasonable”“unjust (RSA 541:13),
also to show that their route was to thatproposed “superior”

Commission,the the theirgranted defendants onby rely heavily
F.Harris White. Noexpert, was raised as to hisquestion

butqualifications, here the Commission could oragain reject
such as saw fit.of hisaccept portions testimony they Wujnovich

Colcord, 451,v. However,105 N. H. 453. as the plaintiff points
out, Mr. White but a on the and neverspent single day project
examined the route from GlenRedstone tocompany’s proposed
at all. He stated that he makecould no of the costcomparison
between the theroute and theCommission alternativegranted by
route the defendants. He declined to thatsuggested by testify
the defendants’ route was better than onethe thegranted by

He “feasible,Commission. said that it wasmerely practical,”
and “sale.” He went on to admit that heif were to engineer
the line,ofinstallation the he would decide onnot his present

which route should be followed. In ofknowledge this state the
record, it is obvious thethat Commission was not tobound

views,Mr. White’s couldaccept but theproperly adopt plaintiff’s
proposals.

The defendants next that the isCommission’s orderargue
erroneous because it fromtakes them “a amount ofgreater

isthan theforproperty required transmission line.” Here again
on the ofthey Mr.rely substantially Whitetestimony (who

33,000-said a 100-foot width has standardbeen forincidentally
volt exhibits,buttressed certainlines) by including photographs,

33,000-that a is100-foot of not now for aright way necessary
volt line.transmission that modern constructionThey urge

a much narrower to be at lesspermits used cost and withspace
to the On thisequal there are ofpublic. conflictssafety point

werewhich for the Commission toopinion resolve. Plymouth
Common, 169,Fire v. WaterDistrict Pollution 103 N. H. 173.

The wasdefendants’ for the line to theproposal go along
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commercial,the heartrailroad’s :of of theway throughright
industrial and residential section of North without theConway

additional from ownersplaintiff anyacquiring rights abutting
are andon whose trees In some thereproperty buildings. places

would be but ten feet and in one ainstance bare feeteight
trees,the line andclearance between Theadjacent buildings.

admitted, line,the defendants’ fall on the but heexpert might
the new constructionwouldand “hope”said that he believed

the shock. The Nationalwithstandtowould be enoughstrong
aElectric calls for minimum of 10 feet clearanceSafety Code

However, standards,suchfrom minimum whilebuildings.
evidence that the new construction would meet the requirements

care,of due are not decisive of whether it would do so. Boulay
Thev. 90 N. H. 402. ultimate test in each case isCompany,

what does reasonable demand. See v.prudence Fitzpatrick
35,101 N. Connec-H. v.37. In the case ofCompany, Wright

Co., 113,icut N. H.106 the code forValley providedElectric
a minimum clearance of 3 feet from and the fact thatbuildings,

house,the transmission line was 7.5 feet from the did not free
circumstances,the from all thecompany liability. Considering

the Commission could the defendants’ expert’sdisregard opinion
and the evidence theof minimum standards of the National

Code and theElectric draw its own conclusions from allSafety
asevidence to what would be a safe minimum clearance. Hood

Nashua, 98,v. 91 N. H. 100.
The with theCommission be to be familiarmay presumed

winds, trees, and snowfrom and icedangers arising high falling
storms in this state. On all the the viewstestimony, including

Commission,taken a vitalthe have furnishedwhichby may
Portsmouth,of the H.evidence v. 97 N.part 248),(Gelinas

we as a acannot matter of law that its decisionsay granting
100-foot wasof the defendants’right way propertythrough

unreasonable or unlawful. It that thisthereforeclearly appears
cannot be set aside. v. WaterFire Districtfinding Plymouth
Comm’n,Pollution 103 N. H. 169.

that the Commission’scontend to thedefendants grantThe
their100-foot of wayof a right through undevelopedplaintiff

the Maine Central Railroadand a 70-foot strip alonglands
50 feet clearance on one sidetracks, allowed some of thewhich

is soline and but 20 feet clearance on the othertransmission
See Beanthe order must be set aside.inconsistent that general

343,H. 350. claim that the effectof these87 N. Theyv. Quirin,
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orders or is the as noinconsistent same if hadfindings findings
been made in the essential issue of amountthe of property

and case musttherefore the be remanded to the Com-required
State, 353,mission. v. 95 N. H. are360. We unableCompany

to this The itdoes not thataccept argument. company deny
have awould 100-foot easement the entire route.preferred along

However, in that section of the linetransmission between the
Glen,of the defendants’ lands and theboundary Commission

refused to the an additional 30-foot on landgrant plaintiff strip
to the railroad. The desired this extraadjacent plaintiff footage

thatso it would have fulla 50 feet on either side itsof poles
Instead,and wires. the order that the line should beprovided

located not less than 29 feet from the center line of the railroad
tracks and 20 feet theinside outer of the railroad’sedge right

was, stated,of The result of this asway. to thepreviously give
on the sideplaintiff of its line toward theample tracksfootage

and 20 on However,feet the other side. the record discloses that
the railroad therealong are sevenproperty, only property

owners on whose land isthere timber of withinconsequenceany
feet seven,30 of the railroad land. Of these the hascompany

four,easements 100 feetprocured wide from and Commis-the
sion’s order allows the to condemn 100ofcompany rights way
feet wide from the other three.

Furthermore, to the extra this areagrant footage through
202,would the scenic vista north of routes andjeopardize 16

toward Mt. The thatlooking thisWashington. prospect might
be done caused violent from numerous andopposition persons

interested in the scenic of theorganizations beautypreserving
area. The concluded,Commission havecould con­reasonably

evidence,all the took,the views which it thatsidering including
a 100-foot of was not and in theright way presently necessary

tracks,interestpublic the railroad but wasalong necessary
the timbered area of the defendants’through heavily property.

doWe not believe that the are inconsistent or thatfindings they
lack sufficient theto furnish court with theclarity information

State,to determine their worth.necessary v. 95CompanyCf.
353,H. Therefore,N. 360. a remand is not for thisrequired

purpose.
raised,The final issue Whitakerwhich concerns the defendant

is that the Commission erredonly, in the agranting plaintiff
ato condemn fee interest inright three and one-half acres of

land,this defendant’s Road,located on the aforKearsarge
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record, ofin the muchThere was testimonysubstation. ample
uncontroverted, for suchto the ultimate needwhich supportwas

demand for electricitya to thesubstation satisfy burgeoning
area, and busi-where the skimobile otherin the North Conway

Redstone,are The substations atlocated.ness presententerprises
arewould substantially depre-which the new substation replace,

with thesituated to tie inWhitaker lot isciated. The ideally
center,and, to loadclose thedistributionpresent system being

service.there would reduce cost and improveconstruction
not be for somethat a substation builtIt such mayis true

that maylaw has been establishedbut the long propertyyears,
in thebeuses which reasonablybe taken for may anticipated
N. H.v. 105& Electricfuture. Co.Exeter Harding,Hampton

discussed in Public317, wasThis question319. thoroughly
67, ofShannon, N. with105 H. the citationv.Service Co.

furtherauthorities, we see need to review itand nonumerous
here.

andorderswe that the Commission’sIn concludesummary,
that thewarranted andand areimplied,expressfindings,

“aoftheir burden byhave not sustained showingdefendants
of thethat the decisionthe evidence”ofclear preponderance

541:13;RSA Publicunreasonable.”is orCommission “unjust
Shannon,v.Service Co. supra.

The isorder

dismissed.Appeal

All concurred.


