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651, casesandAla.250458, v.468; Birmingham,Thornton
cited.

the beforetothe remarkscautionary juryConsidering
answered, a wholethe record asto bethe questionpermitting

as a matterto the we cannotinstructions saythe juryincluding
“Furthermore, theabuse of discretion.there was anthatof law

afor a new trial wasdefendants’ motiondenial of theCourt’s
119,Yoken,v. 104 N. H.trial was fair.” Abelthat thefinding

123.
the informationtrial one of the volunteeredAfter the jurors

its discounted thethat “the deliberations damagesjury during
it that the plaintiff’ssuffered the likelyplaintiff by consideringby

after land haditswere drawn uphurriedlyexpansion plans
itsoffor theand enhancingbeen condemned solely purpose

awell that or affidavits ofIt is settled jurytestimonydamages.”
so,the This is not becauseverdict.are admissible tonot impeach

has that theybecause shownare irrelevant butthey “experience
theofto theto tiran discoveryare more likely prevent promote

435, 438; v.Park, Caldwell76 N. H.. .” v.trudi . . Blodgett
484,150; H.N. Eichel 106 N.Yeatman, 91 H. v. Payeur,

this day.decided
The therefore isorder

overruled,Exceptions
verdict.theonjudgment

All concurred.
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Roche, briefFrancis solicitor and for thecity (by orally),J.
plaintiff.

Bois & the defend-Maurice P. Bois fororally),{Mr.Laflamme
ants.

Kenison, the ofPetitions for filed cityinjunctions byC.J.
249:19,RSAManchester under for the of certain20 removal

andobstructions encroachments walls and brick walls)(stone
andto be located the withinconstructed defendantsalleged by

area the asthe of laid the The Courtouthighway by plaintiff.
reserved and thetransferred withoutJ.) question{Keller, ruling

the arewhether defendants entitled to trial orcourtby by jury.
In RSA as “If249:19 follows:pertinent part provides any

structure or fence is erected or continued or overbuilding, upon
... it shall be deemed a RSAnuisance.”highwayany public

“a249:20 of not thanprovides more .penalty dollars . .fifty
and the court order suchsuperior structure ormay building,

removed,to iffence be it be found that the same does so obstruct
or lessen the full breadth of the or is tohighway, dangerous

travel thereon.” The apublic to civiltrial in causesright jury
I,is Part Article 20th of our inguaranteed Constitution theby

“In all controversiesfollowing language: concerning property
— and in all suits between two or more in casespersons, except
in which it has been otherwise used and . . .practicedheretofore ”the have aparties to a trialright . . . .by jury (Emphasis
supplied).

General of law dopropositions not solve concretealways prob-
inlems but do as alitigation servethey “How-starting point.

ever ‘for it has been well settledmany years here that in equity
isthere no constitutional to trial v.right by Dion Cheshirejury.’

Mills, 414,92 N. H. 416. ‘The nature of the case and of the
relief must lookedbe to for thesought settlement of the constitu-

’tional v. Kennett,question. 536,75 N. H.Daley 540; Employers
Tibbetts,v. 296;Assurance Co. Palmer,96 N. H. v.Hampton

143,99 N. H. LaFrance,145.” 300,Lakeman v. 102 N. H.
304. For more than two hundred and obstructionsfifty years
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been deemedhave publicand public highwaysencroachments.on
Kean,v.in State 69nuisances abatable byequity injunction.

249:19,122, RSA was firstH. The of 20N. 126. predecessor
entitled, Act Prevent Inchrachments upon“An to1714enacted in

H.2 Laws of N. 127-128.(province period)Wayes,” pp.High
254,249, thatv. N. H. it was heldIn 105McKinney Riley,

could a nuisance and inthe Court enjoin JaffreySuperior public
167, it couldN. H. was decided thatv. 105 equityHeffeman,

thein ofa town setback ordinance injunction spiteenforce by
advanced, will notthat equityfrequentlygeneral proposition,

Note,of misdemeanors.restrain the commission Developments
— 994,L. Rev.Law 78 Harv. 1014-1015in the Injunctions,

N. H. 368.v. 90BoardNew(1965). Company,HampshireCf.
247, 248,Pearl, a nui­v. N H. privateIn involvingNutter 71

asance, high­the statement to publicfollowing relatingappears
areas andnuisance: “So far public rights proceedingsway

is within theconcerned, if an or encroachment termsobstruction
character,as its actualbe todie there need noof statute inquiry

Law, 18-24location, See 5. (1957).or Rhyne, Municipaleffect.”.
on theand encroachments high­The of obstructionsabatement

be nuisancesstatute are declared to (RSAwhich publicbyway,
249:19, a has beenan court withoutequity jury20), by sitting

andbeforein for bothsustained this many yearsjurisdiction
4Constitution.the of our Pomeroy, Equitysince adoption Juris­

that dieseed. It would thuss. 1349 1941). appearprudence, (5th
I, Con­in Part of ourthe Article 20thcases are within exception

cases in whichtrial inwhich by “exceptstitution juryguarantees
otherwise used and Annot.heretofore practiced.”it has been

89-90;39,1169; Saunders,v. N. H.1145, State 66A.L.R.40
Nuisances, L. 223deFuniak, Relief 38 Ky.Equitable Against J.

Association,1, 27.H. v.69 N. Seev. KingState Griffin,(1950);
212, 218.N. H.100

Theatres, Inc.ofthat the BeaconIt be teachingmay argued
Wood,Westover, v.500,v. and QueenU. S. 509 Dairy359

U. S. indicates that a trial should be in469 granted369 jury
cases, and that the states should “the federalfollowdoubtful

Conner, 221,U. S.Simler v. 372trials.”juryfavoringpolicy
Ameri­in ofRemedies 1964. Annual SurveySee222. McGregor,

313, are inWhile these cases notLaw 325 any waycan (1965).
case, itto the nuisance in dierelated alleged instantfactually

has not allowed forms ofnoted that thisbe jurisdictionmay
to circumvent trialor by jury. Murphyaction procedural tags
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Sons, Peters,& v. 275;Inc. 95 N. H. AssuranceEmployers
Tibbetts,v.Co. 96 N. H. 296. Nevertheless we are not now

that the federal if ex-persuaded has beenpolicy, applicable,
to include the to apanded trial for the abatement ofright jury

nuisances in We thatstatutory public conclude thehighways.
defendants in case are not entitled to a trial as athis matterjury

39,Saunders,v. N. H. 90.of constitutional State 66right.

Remanded.

All concurred.
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Moher,T. briefCasey andcity attorney for the(by orally),
plaintiff.

E. GalanesWilliam brief and for the(by defendant.orally),

Wheeler, Petition to enforce standards under thehousingJ.
of RSA ch. 48-Aprovisions Pursuant to the(supp). provisions

of this the of Doverchapter acity adopted ordinancehousing
which afor board toprovided administer thehousing provisions


