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of aA not thus be deprivedshouldnot merit adoption. litigant
We think that thewaived.defense not agreementvalid specifically

the seekswhichadmit of the plaintiffdoes not interpretationfairly
the theThe orderit. toexception permittingto uponplace

to stand is overruled.testimony
to set the verdictthe asideThe motionsissues presented by

limited inthe areverdictand for notwithstandingjudgment
the ver-entitled toA is notwithstandingplaintiff judgmentscope.

reasonablethe solecase is establishedwhen his bydict “only
” Prescott, N. H.v. 97facts.from Boothbyinference undisputed

458,H.N. 460.504, 505; Co. v. 85Exeter Taylor,Banking
The turneda case. issue of primarilyThis is such liability.not

of the Trialof the witnesses. Thethe findingcredibilityupon
theCourt, the evidence plain-that the of favoringpreponderance

that the actedas to make it clearwas not so jurytiff great
wasto the evidenceor failed consider intelligently,improperly

Malouin,a law. Wisutskie v. 88as matter ofnot unreasonable
242,H. 246.N.

the verdict.onJudgment

All concurred.
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McLane, Carleton, & and B. Mid-Greene BrownGraf, Jack
thedleton Middleton fororally), plaintiff.{Mr.

Sundeen,Nourie, & Paul E.NassikasWiggin, Pingree {Mr.
for the defendant.Nourie orally),

Duncan, The suffered the con-principal injury by plaintiffJ.
sisted of a severe comminuted fracture of the third of hisupper
left described as a “subtrochanteric” fracture anofleg, oblique

with shaftof the of the femur in-“completetype displacement
ward . . . and a in between.” Thelarge butterfly fragment lying
fracture was insertionrepaired by surgical procedures involving

wires, nail,aof three metal Smith Peterson and a Thorn-guide
sixton Sidebar attached metallic screws.by

4, 1961,his from the on MarchOn thehospitaldischarge
had some from the area of his whichplaintiff drainage injury
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he De-soon ceased. However was readmitted to the onhospital
5,cember 1961 for treatment of an abscess which formed on

the inner his left theof fromaspect thigh. Discharged hospital
1961, 16,23,on December he was readmitted on March 1962

at which time all of the metal was removed from his leg, together
with a the size of a and his condition“lipoma pullet’s egg,”

then aswas “chronic Theosteomyelitis.”diagnosed suppurating
12, 1962,returned to work on and tocontinuedplaintiff May

work to the time of trial.
At the trial the who attended theorthopedic surgeon plaintiff

his testified that taken in 1965following injury X-rays January
healed,theshowed fracture to be well but that he notcould say

one or the that theother would orway plaintiff probably prob-
would be withnot troubled in the area ofably osteomyelitis

the fracture in the future. He testified: “While I feel he isthat in
and he inis I or no one else can makegood shape, good shape,

a that he draincouldn’tguarantee again.”
The defendant’s motion taketo from the considera-jury any

tion of as it exist in the future” madewas“osteomyelitis may
evidence,at the close of the and after counsel for thegranted
that hehad was “not aware a 50-50 situationplaintiff argued

a recurrence ... iswith to the of the mat-respect beyond scope
circumstances,”ters that a consider under these andjury may

“it is an element that thethat can consider injury assessing
damages.”

theThe instruction to to which the wasjury plaintiff excepted
as a the on and wasof as follows:given part charge damages
will award on the“You not basis of future osteo-anything any

since the said hedoctor could not tell whether themyelitis, plain-
tiff would have that in the future.”

In of his the thatsupport exceptions, plaintiff suscep-argues
to future or to a recurrence of istibility injury past disability

consider,an which a is entitled to evenelement of damages jury
there is no evidence that future or recurrence isinjurythough

v. H. See v.Ramsdell 86 N. 457.probable. Company, Rogers
Nelson, 72;H. v. Hawaiian &c.97 N. Leenders Cal. 59Corp.,

752,Cal. 2d 759-760.App.
this as theIt is well settled in jurisdiction, plaintiff recognizes,

unless there isthere can be no for futurethat recovery damages
it be found to be more thanevidence from which can probable

Stone, 138;H. Emer­will Dunham v. 96 N.not that occur.they
Sherburne,108; v. 85N. H.v. 87son L’EsperanceCompany,
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103, 110. The instruction in the case before us that theN. H.
should not award on the basis of future osteo­anyjury anything

rule.was no than an of the settled Themore applicationmyelitis
it, ato as “withdrawal of the issue of theplaintiff’s exception

chance of was not calculated to inform the50-50 osteomyelitis,”
itthat considered that to haveCourt he upon any rightinfringed

the consider the evidence as of aproof susceptibilityjury present
to recurrence of infection. Nor did the instruction therequire

to the that such a recurrencedisregard expert testimonyjury
or not occur. If the thatconsidered somemight might plaintiff’

clarification the instruction was forof the protectionnecessary
itof his was incumbent him to it. v.Bankrights, upon request

Merriman, 295,403;58 N. H. Pitman v. 80 H.N.Ferguson,
Co.,299; v.Coos Lumber Co. Builders H.105 N. 323.Supply

As v.was said in Leenders Cal. Hawaiian &c. theCorp., supra,
the evidenceof was to be fromgeneral competency distinguished

its to a “The couldsufficiency support particular finding. jury
award himnot on such evidence on theproperly damages theory

”that such infection . . . was Id.,certain to occur.reasonably 759.
The is to theplaintiff’s remaining exception denial of his motion

the because wereto set verdict aside the inadequate.damages
The driver,was an truckplaintiff at theexperienced employed
time of the accident in trailer-trucks for Mutrieoperating large

His him aforTransportation Company. injuries incapacitated
of aperiod and fifteen Heyear weeks. resumed his previous

12, 1962,on andemployment thereafter continued atMay work
trial,the of ato time theup at rate of than he hadhigher pay

been thebeforereceiving accident. When he wasinjured, fifty-
one of and his life atage, the time trialyears expectancy of was
19.2 years.

His convalescence from the fracture and its wasrepair pain-
arduous,ful and and return to thepunctuated onby hospital

two occasions with His medical and alliedosteomyelitis. expenses
$4,230.52 and his loss of aaggregated was minimum ofwages

$8,484.21. The that theplaintiff verdict ofargues although
$18,000 at sum,”seem first blush be a“may to handsome the

$5,285.27allowance of for and futureonly past and suffer-pain
for aing, of the left andpermanent partial disability forleg,

future loss of is in factcapacity, so andearning mis-“miserly
as to theinadequate” conclusion thaterably compel the havejury

not their definedas in theperformed of the Court.duty, charge
Railroad, 161,v. 77 N. H. 165.Doody
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fair a verdictis entitled to compensation byWhile a plaintiff
Fabrics, 93 H.v. N.is notwhich (Roy Amoskeag“niggardly”

324, not sothe in this case does closely parallelverdict326),
497, reliedN. H.in v. 100McLaughlin,that returned Hadley

In withcontrastlike relief.as requiretheby plaintiff, to.upon
theset aside the verdicttocase, the motionthat denyingby

witnessesand saw and heard theat trialthiswho presidedJustice
asnot suchevidence wasof thethat thefound weightimpliedly

evidencethethe failed to considerthat jurymake itto apparent
v.Wisutskieit was misled.or thator properly,intelligently

Malouin, that this conclusion242, 246. We cannot sayN. H.88
law,a andas matter ofwas unreasonablethe Trial Courtby

Id., 246; v.to disturb it. Roynot atwe are libertytherefore
v. N. H. 233.36, 39, Gomes 9940. Roy,97 N. H.Levy, Cf.

overruled.Exceptions

All concurred.

Hillsborough,
No. 5397.

State v. Laro.Jon

6,October 1965.Argued

29,Decided 1965.October


