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theHouse,of owned and by151 the operatedHampshire
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Plaintiff Sol seeks to recover for medical and loss ofexpenses
consortium his wifeof Suzanne as a result of this accident. She

13, 1964,died on and herthe executors ofsubsequently January
estate were as No claim is made here that herjoined plaintiff.
death resulted from the accident.

$10,000Trial resulted in verdicts of for the estate ofby jury
$42,500Suzanne and for SolMutterperi Mutterperi.

the course of the trial defendant to the denialDuring excepted
nonsuit,of its a mistrial,motions for directed verdicts and to

evidence,certain of the Court andrulings admitting excluding
certain of and to certainallowing portions plaintiffs’ argument
of the Court’s instructions to the Theseportions jury. exceptions

were reserved and transferred by Loughlin, J.
The substance of the is that aclaims because ofplaintiffs’

circuit, fused,and wired electricalnegligently carelessly improperly
them,room No. 151 athat when defectiveservicing occupied by

in,electrical heater was the wereroom causedplugged lights
to out the roomgo darkness,inleaving as a result of which
Mrs. was caused fallto and sustainMutterperi personal injuries.

The contentions of the defendant are thatprincipal there was
no evidence of acts on its that there was noany negligent part,
causal connection between and toany alleged negligence injury
Suzanne and further that the were ofplaintiffs guilty contributory

aas matter of law.negligence
Certain material facts are innot For a number ofdispute.

the had beenyears at the defendant’sMutterperls paying guests
hotel. At the time of the accident Sol was about 80 ofyears age
and Suzanne 79. In 1960 at certain additionalplaintiffs’ request
items were in their room heater,which included a fanplaced type
an extra adresser and card table. The heater was into aplugged
socket on the east wall of the room the beds. On theopposite

in the had attended aevening question plaintiffs dance and social
affair in the terrace room of the hotel. Sometime around midnight

door,returned to their room. Sol thethey and as was hisopened
custom turned on a nearswitch the door to on the overheadput

He next turned on the floor and the tablelights. lamp night lamp.
heater,He then walked over to the located in the northeast corner

of the between theroom floor and Mrs. dresser,lamp Mutterperl’s
and turned it on. As he turned on the heater all the room lights
went out At this time Mrs.simultaneously. was stand-Mutterperi

in of herfront dresser. thereafter Mr.ing Shortly Mutterperi
heard his wife fall and inout He did not see hercry pain. fall

thebecause of darkness. He found her on the floor betweenlying
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the It was later determined that she a frac-beds. had sustained
Aan hour.for fifteen minutes towere outtured Thehip. lights

30-a blowntherestored lights by replacingmaintenance man
one.a similarof 153 within a closet roomfuse locatedamp

the accidenton the ofroom nighttheto plaintiffs’Electricity
12-trade asthe electricalis known inwhatwas bysupplied

wire, afused screw fuse.30-amp This circuitgauge by type
an overhead a bathroom afurnished toelectricity light, light,

the andlocated on east wall a doubledouble receptacle (outlet)
on the west wall of the room 152. An elec-receptacle adjoining

defendant,the of the wastrical over objection permittedexpert,
as the his theto results of examination of electricalto testify

asthe the as well thein room occupied by sys-plaintiffssystem
152 and Thetems in rooms 153. in substancewitness testified

12-withthat the electrical circuit in roomplaintiffs’ supplied
was, toa fusewire and any30-amp accordinggauge single

trade, in-electricalnormal standards of theacceptable safety
testified thatfused and wired. He furtherincorrectlycorrectly

been furnished forcircuits and fuses should have light-separate
was safeand “It notfixtures and for walling appliances.plugs

Heas to intrinsic further testified that some ofcircuitry.” piece
of an overloadedfuse to blow becausecaused theequipment

used, ishad whichand a fuse beencondition that if 20-amp
- warn-wire,12 it would have priorrecommended for givengauge

athe sinceof minor short circuits in electricaling equipment,
fuseheavier be to blow thewould required 30-ampoverload

used.
as an were chal­witness’ electricalThe qualifications expert

It that in thethe defendant. he had workedappearedlenged by
and had been an contractortrade since 1935 electricalelectrical

1948, andin hotelssince wiring buildings, includingengaged
motels, and in maintenance of allin electricalgeneral repairs

that had moreIt would this witnesselectrical appearappliances.
installation thanof what constituted electricalproperknowledge

the his aidand that be towould ofaverage layman testimony
at their conclusion. There no error inthe wasin. arrivingjury

Shattuck,the witness’ v. 91 N. H.testimony. Dowlingreceiving
Charland, 63,N. H.234; v. 100 64.Cloutier

the isof defendant that the Court erred inAnother contention
the statement.a nonsuit uponnot plaintiffs’ openinggranting

Mrs.Plaintiffs’ counsel stated to the in substance that Mutter-jury
to careless act of the defendant inwas caused fall somebyperl
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blow,the electrical circuit which caused the fuse tooverloading
room in andthe total darkness the hazardousleaving creating

condition; that the defendant knew or should have known that
the heater was defective or that the electrical would over-system
load and render it He furtherunsafe for use. stated to the jury
the would accident not dueestablish that the was toplaintiffs any

act or on the of Mrs.voluntary contributory partnegligence
but was caused the sole of theMutterperl, by negligence

defendant.
ifThese facts established in the essentialevidence presented

elements in that athe defendant’s wasdetermining negligence
substantial factor in the The defend-causing plaintiffs’ injuries.
ant’s is overruled. v. 102 H.N.exception Maxfield,Maxfield
101, 123, 127;See105. Labore v. 101 N. H. Scam-Company,
mon v. 102 H. 404.N.Page,

We next turn to the contention that there was no evidence of
conduct on the of the anddefendant if thereany negligent part

was such there was no causal connection between suchnegligence
theconduct of defendant and to the Suzanneinjury plaintiff,

Mutterperl.
The owed a landlord an invitee beento hasduty by succinctly

stated in the “It ais established law thatfollowing language:
of real estate is to for harm topossessor causedsubject liability

business invitees the if the harm results eitherupon premises,
from the failure to on his activities with rea-possessor’s carry
sonable care or from his failure to or to ofremedy give warning
a ofcondition which he knows in the ofor exercisedangerous
reasonable care Co.,should know.” v. APartin & P Tea 102

62, 63, 64,N. H. and cases cited.
At the close of the case the Court withdrew the fol-plaintiffs’

issues from the ofconsideration the Thatlowing somejury: (1)
careless act of the circuit;defendant caused in theoverloading

the defendant knew overloaded;was the(2) defendantsystem (3)
knew defective;the heater was the defendant knew electrical(4)

in room wassystem rendered unsafe for use. In thisplaintiffs’
state of the evidence in order to to the wasevidencego jury

that therequired defendant failed to an in-its toperform duty
vitee to use reasonable care to discover risks andany existing
to make its premises safe.reasonably Yoken’s, Inc.,v.Jacobson

331,104 N. H. 334.
The defendant that no one knows how or theargues why lights

were since there was no evidence theextinguished that defendant’s
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defect theof in electricalhad any systemany knowledgeagents
It uncontroverted that all thethe isof lightsor any appliances.

the waswhen heaterwere suddenlyin the room extinguished
that a fuse theMr. andMutierperl 30-amp servingon byput

the ithave On evidence was findableto blown.circuit was found
heater caused an overload in the circuitdefect in thethat some

the fuse.blewwhich
was, however, establishIt still for the tonecessary plaintiffs

have known that the electricalthat the defendant should system
defective, thewas the issue of onand while actual knowledge

the the issue ofthe defendant was withdrawn fromofpart jury
v.remained.what it should have known See Connell Company,

244,93 N. H. 245.
withand wereThe defendant’s owners not unacquaintedagents

Victorand the in thethe of electrical hotel.systemfusingwiring
1946,the hotel sinceE. had been the ofwhoJacobson, manager

aa and had worked forheld a as mechanical engineerdegree
actedtime Western Electric. and hisof with He brotherperiod

testifiedas in the of the hotel. Hecontractors constructiongeneral
intime of Housethat at the of the construction the Hampshire

manhe the electricalthe room was located toldwhich plaintiffs’
that wanted so could have a heater inhe it wired that everythey

the and 30-and directed him fixtures outlets.room concerning
knewwere the and hefuses installedamp buildingthroughout

that had infuses blown 1960.
defendant’s hadDavid a member of the corporation,Jacobson,

aof and could readelectrical diagramwiringknowledge wiring
the with hisand in of maintenance of hotelwas partly charge

defendantbrother Victor his father. The therefore throughand
thanits had a of electrical systemsknowledgeagents greater
wasthis itwould the On the basis ofperson. testimonyaverage

that have known that thefindable the defendant should system
wired, cir-was so if a defective shortthat applianceimproperly

all the roomcuited it would of in thecause lights plaintiffs’
to out.go

was causal connectionWe next whether thereconsider any
and theof the defendantbetween the injurynegligencealleged

wasSuzanne. the went sheto At the time outlightsplaintiff,
a Mutter-in her In time Mr.front of dresser. shortstanding

his towardher and in He feltheard fall outcry pain. wayperl
Thethe beds.her and she was stretched on the floor between

there in the records show-defendant that is noargues testimony
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athe of fall and thatcause Mrs. findinging Mutterperl’s jury
andon this issue could be based on surmise.speculationonly

Co., 130;v. 106 RestatementScanlon N. H. (Second),Jutras
Torts, 432.s.

fallWhile it is true that Mr. did not see SuzanneMutterperl
fall,or what caused her it forto was not unreasonable the jury

to find from all the and the basis theirevidence on of common
that the cause of her fall was the darkened roomexperience

caused the of the defendant in a de-by negligence maintaining
Chase, 266,fective N.v. 105 H. 268.lighting system.

It was afindable that resulted as direct con-plaintiffs’ injuries
theof defendant’s v.sequence Brackettnegligence. Corporation,

87 N. H. 173.
The defendant that ofbecause Mrs. Mutterperl’s ageargues

and her ofstate health with little reserve it wasprecarious just
as that of herone numerous disabilities or aprobable com-any
bination of these conditions could have caused her to fall. It is
true that was ashe frail and inindividual had been that con-
dition for some of time. was andShe had beenperiod suffering
from various ailments.physical

Dr. who herexamined after the accident andLacey treated her
her testified to heras disabilities andduring hospitalization stated

that walk, around,these “she ablewas tonotwithstanding get
life,and so forth and awas who had diabeticenjoy yet person

arteriosclerosis, but somewith old are able topeople they get
about, unless them out of balance.” Hersomething push[es]
doctor in New York hadwho treated her on numerous occasions

to the accident testified that she couldprior about and cameget
to his office for her treatments.

On the of andthe accident Mr. Mrs. hadnight Mutterperl
attended a dance social atand event the hotel and she had
walked to the room himwith around thetopriormidnight just
accident. the couldWhile have found that her con-jury physical

out,dition was the sole cause of her fall when the wentlights
such a was notfinding compelled.

The defendant further contends that ofregardless any negli-
on the of thethe defendant were ofpartgence plaintiffs guilty

aas matter of law. It is incontributory negligence argued sup-
of this contention that when the went out theport lights plain-

tiffs should have acted to themselves and that Mrs. Mutter-protect
haveshould still and awaitedstood assistance and thatperl

Mr. should have to her aid herMutterperl gone by warning
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haveWhile it could be that this wouldor offering help. argued
is whatnotthe best course to the questionbeen presentedpursue,

thebut rather whatmost careful would have donethe person
thethe and condition ofof plain-ordinary person age physical

same or similar circumstances.tiffs would done under thehave;
still thatfact that did not stand orThus the Mrs. Mutterperl

Theirdid not fatal to their claim.not to her assistance ishe go
in the of theirshould be considered respectiveconduct light

a where the actorconditions and In such situationphysical ages.
whichstandard of conduct tois ill disabled theor physically

ais that ofin order to avoidhe must conform negligentbeing
law not demandreasonable in like “The doesperson disability.
hear,see, the shall that thethat the blind shall or deaf or aged

Russell,of v.shall maintain the traffic the "Bernardagility young.
76, andthat standard to the conditionH. 77.103 N. Applying

the evidenceof the on the inconduct questionplaintiffs night
did not aa of as mattercompel contributoryfinding negligence

toto the failure the CourtThe defendant’s ofof law. exceptions
verdicts are overruled.a nonsuit and directedgrant

was to in-of the trial made thethe course objectionDuring
forbills and cancelled checksof a oftroduction quantitylarge

aMrs.to during four-year periodsupplied Mutterperldrugs
number items wereIt that a ofher accident. appearedfollowing
in no connectedof Mr. andthe use Mutterperl wayfor personal

was the defendant’sAfterwith her giveninjuries. opportunity
checks it wasthe various andexamine agreedcounsel to slips

if wouldbe as exhibits counselmarkedcould plaintiffs’they
of the accident.arose outthat theyagree

thatcounselthe agreedIn to plaintiffs’oral argument jury
to considered and told thethe items were not be juryofsome

with Mrs.not connected Mutterperl’s injuries.thoseto disregard
billstolikewise instructed the anyThe Court jury disregard drug

noinstructionsWith theseto the accident. cautionarynot related
marked as exhibits.in them to beerror is allowingperceived

Defendant to the failure of the Court to certainexcepted give
instructions in the form in which wereforrequests they requested.

the as to theThe Court and instructedfully correctly jury princi-
the case in thatof law to soapplicable language phrasedples

it is certain that the them. In de-understoodreasonably jury
the defend-to the precise requested byclining employ phraseology

H.the Dane v. 94 N.ant Court committed no error. MacGregor,
298, 245, 250,294, 299; Sanborn, 101 H. 251.v. N.Cyr
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and trialthe of this contestedcourse closely manyDuring long
the the admissionother were taken defendant toexceptions by

Theand and other the Court.exclusion of evidence to ofrulings
in thedefendant also oral that cumulativesuggested argument

on theeffect of these errors constituted abuse of discretionalleged
entirethe Trial Court. We have examined theofpart carefully

and norecord find error.
The order therefore is

overruled;Exceptions
the verdicts.onjudgment

All concurred.
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