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and trialthe of this contestedcourse closely manyDuring long
the the admissionother were taken defendant toexceptions by

Theand and other the Court.exclusion of evidence to ofrulings
in thedefendant also oral that cumulativesuggested argument

on theeffect of these errors constituted abuse of discretionalleged
entirethe Trial Court. We have examined theofpart carefully

and norecord find error.
The order therefore is

overruled;Exceptions
the verdicts.onjudgment

All concurred.
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for thebrief and plaintiff.Mack M. Müssman orally),(by

General, and S.GeorgeWilliam Attorney Pappa-Maynard,
forGeneral orally),Attorney Pappagianisgianis, Deputy {Mr.

the State of New Hampshire.

materialLampron, theThe upon followingparties agreedJ.
for a writ of certiorari whichin a agreementfacts prior petition

in the action.prevails present
Graham, nineteen, with counsel beforeL.“Dana appearedaged

16, a1963 on com-of Lincoln onthe court Septembermunicipal
of a motor vehicle.with recklesshim operationplaint charging

he wasAfter guiltyHe not hearing adjudgedpleaded guilty.
$100, and aa of $25to fine suspendedand sentenced pay

Noof correction.60 in the housesentence of dayssuspended
118,Graham, H. 119.106 N.taken.”was Petitionappeal of

4, 1964, a of to a of crossingOn on plea chargeguiltyMay
At the alsothat timeline, justice$20.was fineda Grahamyellow

a house offine and sentence of in thea 20 days$25imposed
16,sentence of 1963. Onon thecorrection suspended September

court held that the of thethe thispetition impositionprior
Graham,wasand sentence lawful.fine Petitionsuspended of

121.supra,
Graham states that he obtainedLa his present petition legal

to him in thehiscounsel represent proceedingsthrough parents
16, He that to the thisof 1963. alleges hearingSeptember prior

notadvised him to“plead protect your rights”attorney guilty
his consisted of. Graham alsowithout whatexplaining rights

the defenseat no witnesses were calledstates that the byhearing
to take stand to contradict thethat he was advised not theand

him.of the chief of the witnessonlypolice, againsttestimony
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He that after the chief’s “the Court called aalleges testimony
recess and that there was a betweenconference the said Chief

courtroom,of Police and the defendant’s counsel outside the the
ofmatter which the was adviseddefendant not hissubject by

counsel and after said recess the Court issued theimmediately
”sentence.

Graham’s further “that saidthe counsel didpetition alleges
not consult with the defendant saidafter sentence nor advise
him theof did said counsel informconsequences nor the defendant
of his to didbut instruct the defendant toright appeal merely

the fine. That the was not timedefendant aware at the ofpay
he,sentence or was not aware within thereafter30 that thedays

defendant, could be and made to serve a sentenceimprisoned
of in the60 House of Correction. ifThat the defendantdays
had been advised of his of and the ofrights appeal significance

hethe sentence that would have the matterimmediately appealed
to the Court for trial which he hasSuperior lostby jury,” right
because of the and advice of hisimproper inadequate counsel.

it does not in his theAlthough specifically appear petition,
states in his brief that the seeksplaintiff the basis for relief he

is hethat had a constitutional to the effective aid counselofright
at all of the andabove that he did not havestages proceedings
a trialfair because he failed to receive aid from counselsuch
retained for him his trial.to him at thatby parents represent

In a for a it is now established law thatprosecution felony
the Sixth Amendment’s theof assistance of counselguarantee

the effective aid in theof counsel and trialrequires preparation
of the case thatand this funda­with iscompliance requirement
mental and essential to a fair trial. Gideon v. 372Wainwright,

335; Alabama, 45;U. S. v.Powell U. S. v. State287 Turner
F.318 2d 852 Cir.Maryland, Commonwealth(4th 1963);of

451;v. Pa. 705,416 States v. 2dUnited 348 F.Maroney, Fay,
Shuttle, 48,707 Cir. In 214 A. 2d1965 re 49); 19­ 65­(2d (Vt. ).

See Annot. A. 1390,74 L. 2dR. cases1399. However these
leave theunanswered whether the abovequestion applyrights
to criminal for misdemeanorsprosecutions or offenses.“petty”

Clawans, 617, 624;See District Columbia v. 300 U. S. Tenthof
N. Council, 22, 23; 1150,H.Report, 49 Va. L. Rev.Judicial

1157.
theThe in trial heabout whichplaintiff, wascomplains, charged

with reckless aof motor vehicle whichoperation offense carries
$100,a maximum fine of or notimprisonment more than 6



548

months, RSA the maximumor both. 262-A:61 (supp). Taking
v. 259 N. Y. S.as the test (See People Washington,penalty

2d this is a oroffense considered misdemeanor209) “petty”
Clawans, v.See v. Stateoffense. District Columbia supra;of

509;N.106 H. RSA 594:1 RSA 604-A:1Ring, (supp); (supp)
Perkins, 10; Burdick,1965, 1 LawCriminal Law(Laws 296:1);

Crime, 81, A short answerof s. 80. to contentionplaintiff’sp.
that the constitutional of effective aid ofwould be requirements

do theon he bases his not to offensecounsel which petition apply
washe was and it follows that hiswith which petitioncharged

dismissed.properly
inthe broad terms which these haveHowever because rights

theofbeen in whether thedefined resulted doubt rightshave
are confinedand effectiveassistance of counselaccused to counsel

criminalfor felonies or embrace allto prosecutions,prosecutions
misdemeanors, andit seems usefulfelonies orwhether proper

on their merit. See Tenthconsider contentionsto the plaintiff’s
1150,22; 1157.49 Va. L. Rev.N.H.Report, Council, p.Judicial

or habeasTo of a writ of certiorarithe issuancesupport
of it mustan assistance counselon of ineffectivecorpus allegation

ato denial of duecounsel’s conduct amountedbe found that
“ThePa.v. 417 567.Commonwealth Maroney, rightprocess.

not vestand the assistance of counsel doesto counsel effective
ofwith the absolute retroactively assessingthe privilegepetitioner

histrial presentthe of counsel’s againsthisquality representation
as to have been better Common-what might strategy.”feeling

mistake,383, aRundle, “If madev. 417 Pa. 388. counselwealth
itin trial tactics andwas a mistake in orit clearly judgment

mistakes do anheld that such not deprivehas been repeatedly
a v. Commonwealthaccused of constitutional right,” Tompa

552, “The fact that2d 554 Cir.331 F. 1964).(4thVirginia,of
been a differenta or result have obtained bydifferent better may

had the effectivethe defendant has notdoes not mean thatlawyer
States, 72,2d334 F. 73v. Unitedassistance of counsel.” Scott

61,Cox,Cir. Silva v. 351 F. 2d Cir.(6th 631964); (10th
1965).

inhaveVarious courts and writers expressed varyinglegal
Amend-the and the Fourteenththe of Sixthrequirementslanguage
is“Itthe assistance of counsel. onlyments to effectivepertaining

of a eitherwhen the or appointedincompetence neglect lawyer,
crime, . .in .with a resultsor to defend oneemployed charged

829,Mode, 2da v. 57 Wash.the trial to farce” (Statereducing
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833; States,Bouchard v. United 344 2d Cir.F. 872 1965))(9th
a of States,and v. F. 2d“mockery United 334justice” (Scott

72, 73 Cir. it thecan be said that accused was(6th 1964))
of his constitutionaldeprived v. 401Melton P.rights. People,

6052d See 1390,Annot. 74 A. L. R. 2d(Colo. 1965). 1399.
Stated in another “the services of counsel meet theway, require-
ments of the due clause awhen he isprocess member in good

bar,at the his client hisstanding gives servescomplete loyalty,
him in faith to the ofbest his andgood his service isability,

aof such character as to the essential of thepreserve integrity
aas trial in aproceedings court of He is notjustice. required

579,beto infallible.” v. 176 F. 2dUnited States 586Ragen,
1531,Cir. 49 Va. L. Rev. 1536.(7th 1949);

In his the first that to thepetition plaintiff complains prior
histrial advised him tonotattorney “plead protect yourguilty

consistedwithout what his of. We seerights” explaining rights
in thisunusual advice or to con-deleteriousnothing plaintiff’s

stitutional On the this bewould considered soundrights. contrary
advice.

nextPlaintiff’s “that the defendant was notpetition alleges
theallowed to take witness stand to contradict the oftestimony

Chief of . . . andthe Police that after the of saidthetestimony
the called a andChief Court recess that there was a conference

Chief of andbetween die said Police the defendant’s counsel out­
courtroom,theside the matter of which the defendant wassubject

not advised his counsel and theafter recessby immediately said
issuedCourt the sentence.” The thefact that was notplaintiff

advised or to hiscalled in defense can be an indicationtestify
that counsel he fare he didwould better if not take thethought
stand. v. 296 F. 2d 600 Cir.McGrady (4thCunningham., 1961);

v. Commonwealth 331 F. 2d Cir.552Tompa Virginia, (4thof
There is no in that who1964). the witnessesallegation petition

the defensewould were available theiror thathelp unavailability
was due to lack of on the of Hencecounsel.preparation part
the of case without evidenceresting plaintiff’s producing may

havewell been under the circumstances. Williamsgood strategy
v. State New 230 F. 316 N.Jersey, Supp. (D. 1964).of J.

that didpetition counsel not consultFinally plaintiff’s alleges
with him after sentence or advise him of its norconsequences,
did he inform him of his to whichappeal plaintiffright alleges

would done ifhe have of theadvised of the sentencesignificance
and of his to The sentence was far shortright appeal. imposed
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of of and six monthsthe maximum $100penalty imprisonment.
to as satis-It would have orlikely proved satisfactory plaintiff,

be, incan if he had been involvedas such matters notfactory
advice8 months. Theanother motor vehicle violation within

the fine instead of an$75of counsel to of appealpay taking
bad advice which wouldis in itself a mark of ornot incompetence

145constitute ineffective assistance v.of counsel. Monroe Huff,
281,L.C. Cir. 1955 Wis. Rev. 311.F. 2d 249 1944);(D.

its the merits ofCourt in discretion decideThe Trial may
an if satisfiedwithoutcontentions hearingplaintiff’s evidentiary

the do not state facts sufficientthe ofthat petitionallegations
Carolina, F.v. State 243to merit relief. North Supp.Spriggs of

57, The toD. N. C. burden is on the59 1965). plaintiff(M.
theif believed would establish thatfacts which legalallege

an nature aswas of suchhe received inadequaterepresentation
and Four­of the Sixthrequirementsto violate the constitutional

States, 2dv. 344 F. 872Bouchard Unitedteenth Amendments.
48,Shuttle, A. 2d 49214 1965).In re (Vt.Cir. 1965);(9th

of in theor inactions of counselAll the actions complained
aof rational of a competenthave beencould part planpetition

1434,Rev.his client. 78 Harv. L.to do his best fortryinglawyer
1444.

in the fallthe matters ofWe hold that complained petition
the did not receivethat professionallyshort of plaintiffestablishing

of hisin the conductand assistancerepresentationacceptable
was re Ernst’sdenied. Inand that the properlydefense petition

2d,Petition, Am.556, 3d Cir. 14294 F. 2d 558 ( 1961); Jur.
Certiorari, 61,s. 827.p.

overruled.Exceptions

Kenison, dissented;C. the others concurred.J.,


