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Belknap,
13,5412, 14.Nos.

Roland &Cormier a. v. Robert L. Stevens.J.

7,Argued December 1965.

28,Decided February 1966.

&Snierson Chandler P. theChandler for(Mr. orally),John
plaintiffs.

D. and the defendant.brief forO'Neill (by orally),James

Wheeler, to forcase recoverThree actions in propertyJ.
and losses and fordamage consequential personal injuries arising

anout of accident 7,automobile which occurred March 1960
at the intersection of Mechanic and Stark Streets in Laconia.

At the time of the accident Ruth F. Cormier was operating
an herautomobile owned husband who was not in theby vehicle
at the time. With Mrs. Cormier was her minor daughter, June.
Both to have sustained aas result ofalleged personal injuries

a defendant,in collision with motor vehicle theoperated bybeing
L.Robert Stevens when both vehicles collided somewhere thein
the of and Stark Streets.area of intersection Mechanic

19,aTrial with view resulted on March in a1964by jury
the in of the averdict for defendant each transferred cases and

hisfor Robert L. Stevens in action Ruth F.verdict against
Cormier.

the of the trial thecourse plaintiffsDuring seasonably excepted
evidence,Court andcertain of theto rulings admitting excluding

certain of the defendant’s and dis-allowing portions argument
certain of the to certainallowing portions plaintiffs’ argument,
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of the Court’sportions instructions and failure asto instruct
requested.

After the verdict each the denialplaintiff toexceptedseasonably
of their motions for a trial. All lawrespective new ofquestions
raised theby “orforegoing exceptions exceptionsany appearing
in the ortranscript were reserved and transferredappendix” by
Morris, J.

22,On 1964 theApril moved for additional time inplaintiffs
trial.which newto file set the verdict or formotions to aside

The substance of the motion that for thethe verdictsalleges
defendant were obtained in of theonpart perjured testimony

White,defendant and Andrew an witness for the defend-expertJ.
ant and that an extension of de-time was in order tonecessary
termine whether such was in fact committed. The Courtperjury
made the order: the of the estimatedfollowing “Following filing
cost of of entire case in Rule ofaccordance with 64transcript

Court,”Rules of a of 60 in transfer on re-Superior stay days
served case is the 60 to commence on ofgranted; days receipt
said clerk of Court. Thetranscript by Belknap county Superior

18,was filed November 1964.transcript
18,On 1965 the afiled motion to set asideJanuary plaintiffs

the verdicts and a newfor trial and a thereon.requested hearing
In of this motion the made an offer ofsupport plaintiffs proof
which called the Court’s attention to in the defend-discrepancies
ant’s The further offered to that witnessshowtestimony. plaintiffs
Andrew White had testified in other trials the or-regardingJ.

he was affiliatedganization with his testi-directly contradicting
in the case at bar. The further offered tomony proveplaintiffs

that White had testified in Sullivan to the effect that he heldcounty
90 issued whereas in the case testified thathepatents present

heldhe “200 issued both domestic and continental.”patents,
The offer of further stated that were toproof they prepared pre-
sent to the effect that than hadno more sixtestimony patents
been issued to White the United States. wasThis motionby

16,denied on 1965.June
7,It could be found that on March 1960 Mrs. Cormier was

down a on StreetMechanic toward its inter-proceeding grade
section with Stark Street. Fler was seated in front.daughter, June,

street,There were snow banks on each side of thehigh higher
than level so traffic could seennot be on Starkeye Street.

She toward the intersection with Stark Streetproceeded going
slow” and the brake all the down.” She“very “riding “creptway

out” into Stark Street to see if traffic was Whenany coming.
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the shefront wheel her Streetof motor vehicle was out on Stark
tolooked to the and saw traffic She lookednoright coming.

the fromleft and saw thethe defendant’s car come around corner
wasUnion Avenue like itonto Stark Street and “it looked pick-

ing up speed.”
was andShe testified her car before she could soundstopped

his struck her vehiclethe horn on its left front.headlightright
heThe defendant testified rounded the corner Starkinto Street

miles hour. He aat 15-18 took north and the nextper glance
ahe knew he was headed toward He didtelephonething pole.

see the vehicle and the anot of col-plaintiff’s only knowledge
was an from thelision impact right.

Andrew White calledWitness the defendant testified hebyJ.
Vehiclewas Director of Motor Research of New aHampshire,

founded to alleviate motor vehicle accidentsprivate organization,
tires,and the of automobiles and otherto functionsstudy design
The list of clientsthe automotive his serv-of industry. retaining

as well as his otherices was qualificationsimpressive alleged
included the ofwhich “200 both domesticownership patents,

and continental.”
White testified after much elaboration in substance that there

in his mind aswas no to how the accidentquestion happened.
that the carIt was his driven Mrs. Cormier struckopinion by

the Stevens car.
offer of submitted in connection withThe proof plaintiffs’

18,a trial filedfor new 1965 that cer-motion January suggests
existstain evidence directly contradicting testimony given by

White the nature of the which hewitness regarding organization
the for theas rendered services defendant indescribes having

Statesthe instant actions and the number of Unitedregarding
held him. The contend that if the of-patents proofby plaintiffs

fered is received it would show that White’s in thesetestimony
false butwas notrespects only “fraudulently misleading.”

In this contention v.ofsupport plaintiffs rely upon Rasquin
Cohen, 92 N. H. 440 which in substance held that where a party

issue,testified a material the verdict would be set asideonfalsely
without the of a the Court that a differentnecessity finding by
verdict would result. as counselprobably Rasquin, plaintiffs’

aware,is to a in the case. The offer ofapplies only party proof
evidence,if established in the merits the caseto ofhardly goes

atand the most would serve to discredit witness White.only
had theThe Trial Court to see and hear the wit­opportunity

and in the motion anesses for new trial we find nodenying
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Railroad, 320;abuse of discretion. v. 79 N. H.McGinley Haney
213,v. 106 N. H. 218.Burgin,

The briefed and here the meritson ofonly exception argued
the case is that a new havemotion for trial shouldplaintiffs’
been because the evidence that the fell intoshowsgranted jury
a in that wasmistake defendant Stevens notplain finding guilty

or cause theof to accident.negligence causing contributing
The to set the verdictmotions aside canplaintiffs’ prevail only

if we can there was no evidence the find-to Court’ssay support
or it a mistake. v. N.Powell 102 H.involveding plain Gagne,

256, 257.
At the time the accident Mrs. hadof Cormier been driving

on Street and aMechanic was to make leftnortherly preparing
turn into Stark Street. The defendant was easterlyproceeding

Thereon Stark Street. were snow banks on both streetshigh
intersection,at the so that both couldhigh enough operators

see the car the street.not on other
It is that since under the of USAargued 250:3provisions

statute,the so-called of Mrs. Cormier was theright favoredway
it was the of defendant Stevens to her theoperator, duty grant

of at the intersection and that failure to do soway con-right
stituted on his The driver on thenegligence part. does notright

thehave absolute of and die statute raises an issue ofright way
fact whether or not a in the less favoredperson wouldposition

have intersectionconcluded that he could thereasonably pass
without Glidden,of 162,collision. v.Gendron 84 N. H.danger
168; v. 36,97 H.N. 37.Roy Levy,

While the defendant testified that he did not see the plaintiff’s
collided,motor vehicle until there was evidence from whichthey

it could be found that he looked for and withconcernedwas
traffic from Mechanic Street. He also undertook to indicate where
his car was “at the instant of The did notimpact.” plaintiff
see the defendant’s motor vehicle until the herfront wheel of
vehicle was out on Stark Street. It was further findable that neither
vehicle was at excessivetraveling speed.

evidence,On the the issues of and werecredibility liability
for the determination. The defendant’s was notjury’s evidence
so the theof evidence as toconclusively against weight require
that the verdict be set aside. Powell v. Gagne, supra.

overruled; theonExceptions judgments
verdicts.

All concurred.


